Zimbabwe Human Rights NGO Forum v Zimbabwe (2006) AHRLR 128 (ACHPR 2006)
Communication 245/2002, Zimbabwe Human Rights NGO Forum v Zimbabwe

Decided at the 39th ordinary session, May 2006, 21st Activity Report

Whether an amnesty for perpetrators of human rights violations is in violation of the Charter and whether the state was responsible for the acts of non-state actors.
Admissibility (news disseminated through the mass media, 42, 43; judicial remedies, 45; ousting of court jurisdiction, 64, 65, 67; massive violations, 69-72)

State responsibility (ruling political party distinct from government, 138, 140; effective measures to prevent violations by non-state actors, due diligence, 144-147, 152-154, 156-159, 181, 183, 186, 187)

Evidence (declarations not made under oath, 176)

Fair trial (right to be heard, impunity, 200-215)
…. (EXTRACTS)
168. With respect to allegations of violation of article 2 and 3(2) - complainant submits that the respondent state denied the victims their rights as guaranteed by the African Charter on the basis of their political opinions. Article 2 of the African Charter provides that: 
 Every individual shall be entitled to the enjoyment of the rights and freedoms recognised and guaranteed in the present Charter without distinction of any kind such as race, ethnic group, colour, sex, language, religion, political or any other opinion, national and social origin, fortune, birth or any status. 

Article 3(2) provides that ‘every individual shall be entitled to equal protection of the law’.

169. Together with equality before the law and equal protection of the law, the principle of non-discrimination provided under article 2 of the Charter provides the foundation for the enjoyment of all human rights. As Shestack has observed, equality and non-discrimination ‘are central to the human rights movement’. The aim of this principle is to ensure equality of treatment for individuals irrespective of nationality, sex, racial or ethnic origin, political opinion, religion or belief, disability, age or sexual orientation. The African Commission has held in communication 211/98 that the right protected in article 2 is an important entitlement as the availability or lack thereof affects the capacity of one to enjoy many other rights. 
170. Discrimination can be defined as applying any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on equal footing, of all rights and freedoms. From the definition of discrimination provided above, we can conclude that a universal ‘composite concept of discrimination’ can contain the following elements, stipulates a difference in treatment, has a certain effect and is based on a certain prohibited ground. 
171. The general obligation is on states parties to the different human rights treaties to ensure through relevant means that persons under their jurisdiction are not discriminated on any of the grounds in the relevant treaty. Obligations under international human rights law are generally addressed in the first instance to states. Their obligations are at least threefold: to respect, to ensure and to fulfil the rights under international human rights treaties. A state complies with the obligation to respect the recognised rights by not violating them. To ensure is to take the requisite steps, in accordance with its constitutional process and the provisions of relevant treaty (in this case the African Charter), to adopt such legislative or other measures which are necessary to give effect to these rights. To fulfil the rights means that any person whose rights are violated would have an effective remedy as rights without remedies have little value. Article 1 of the African Charter requires states to ensure that effective and enforceable remedies are available to individuals in case of discrimination.
172. The complainant in the present communication concedes in their submission that the violence and alleged human rights violations were carried out by non-state actors including supporters of ZANU (PF), the war veterans and some members of the MDC. The complainant has not shown that there was any deliberate policy of the government to encourage this violence and by so doing discriminate against persons holding an alternative political view. The respondent state provided the Commission with proof that it did investigate some of the allegations and the complainant did not challenge the fact the state investigated some of the allegations. Based on the evidence before it, the African Commission could not establish whether there was a discriminatory pattern in the way the police conducted investigations on the alleged violations. However, the legislative and other measures taken by the government to deal with the violence does not suggest, in the opinion of the African Commission, a discriminatory pattern.
173. Sometimes a law may be neutral on its face, yet have a disparate impact on a group of people due to its application. For example, in Yick Wo v Hopkins, Justice Stanley Matthews commented on the disparity in law enforcement by saying: 
though the law itself be fair on its face and impartial in appearance, yet, if applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, and the denial of equal justice is still within the prohibition of the [Charter]
 

174. For there to be equal protection of the law, the law must not only be fairly applied but must be seen to be fairly applied. Paragraph 9(3)(a) of the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms provides that everyone must be given the right  to complain about the policies and actions of individual officials and governmental bodies with regard to violations of human rights and fundamental freedoms, by petition or other appropriate means, to competent domestic judicial, administrative or legislative authorities or any other competent authority provided for by the legal system of the state, which should render their decision on the complaint without undue delay.

 

