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In the case of Karner v. Austria,
The European Court of Human Rights (First Sectisitfing as a Chamber composed of:
Mr C.L. Rozakis, President
Mr  P. LORENZEN
Mr  G. BONELLO,
Mrs N. VAJIC,
Mrs S. BD)TOUCHAROVA,
Mr V. ZAGREBELSKY, judges
Mr C. GRABENWARTER, ad hogudge
and Mr S. NELSEN, Deputy Section Registrar
Having deliberated in private on 7 November 200@ aduly 2003,
Delivers the following judgment, which was adoptedthe last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 4093) against the Republic of Austria
lodged with the European Commission of Human Rigtitee Commission”) under former
Article 25 of the Convention for the ProtectionHi@iman Rights and Fundamental Freedoms
(“the Convention”) by an Austrian national, Mr Smegnd Karner (“the applicant”), on 24
July 1997.

2. The applicant was represented by Lansky & Rarenlaw firm in Vienna. The Austrian
Government (“the Government”) were representechbyr tAgent, Mr H. Winkler.

3. The applicant alleged, in particular, that $agpreme Court's decision not to recognise
his right to succeed to a tenancy after the defaliisccompanion amounted to discrimination
on the ground of his sexual orientation in breatiAicle 14 of the Convention taken in
conjunction with Article 8.

4. The application was transmitted to the Courttddovember 1998, when Protocol No.
11 to the Convention came into force (Article 5 & 2Protocol No. 11).

5. The application was allocated to the Third Bacbf the Court (Rule 52 § 1 of the
Rules of Court).

6. By a decision of 11 September 2001 the Chandeetared the application partly
admissible.

7. On 1 November 2001 the Court changed the commo®f its Sections (Rule 25 § 1).
This case was assigned to the newly composed &estion (Rule 52 § 1). Within that
Section, the Chamber that would consider the cAsicle 27 8 1 of the Convention) was
constituted as provided in Rule 26 § 1.

8. On 7 December 2001 the President of the Chamgbemted ILGA-Europe (The
European Region of the International Lesbian anyg S&ssociation), Liberty and Stonewall
leave to intervene as third parties (Article 36 8f2he Convention and Rule 61 § 3). The
third parties were represented by Mr R. Wintemute.

9. The applicant and the Government each file@agions on the merits (Rule 59 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE
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10. The applicant was born in 1955 and lived ianvia.

11. From 1989 the applicant lived with Mr W., withthom he had a homosexual
relationship, in a flat in Vienna, which the lattead rented a year earlier. They shared the
expenses on the flat.

12. In 1991 Mr W. discovered that he was infecigith the Aids virus. His relationship
with the applicant continued. In 1993, when Mr Wveloped Aids, the applicant nursed him.
In 1994 Mr W. died after designating the applicasis heir.

13. In 1995 the landlord of the flat brought prediegs against the applicant for
termination of the tenancy. On 6 January 1996 theofiten District CourtBezirksgericht
dismissed the action. It considered that sectio(8)1df the Rent Act Nlietrechtsgesejz
which provided that family members had a rightuocged to a tenancy, was also applicable
to a homosexual relationship.

14. On 30 April 1996 the Vienna Regional Civil Cobu(Landesgericht fur
Zivilrechtssachendismissed the landlord's appeal. It found thatise 14(3) of the Rent Act
was intended to protect persons who had lived hegdor a long time without being married
against sudden homelessness. It applied to homalsexsi well as to persons of opposite sex.

15. On 5 December 1996 the Supreme Cdbdiniefster Gerichtshdfgranted the landlord's
appeal, quashed the lower court's decision andrated the lease. It found that the notion of
“life companion” (ebensgefahren section 14(3) of the Rent Act was to be inteted as at
the time it was enacted, and the legislature'shtite in 1974 was not to include persons of
the same sex.

16. On 26 September 2000 the applicant died.

17. On 11 November 2001 the applicant's lawyeormed the Court of the applicant's
death and that his mother had waived her rightutzeed to the estate. He asked the Court
not to strike the application out of its list bedathe public notary handling the applicant's
estate had traced other heirs.

18. On 10 April 2002 the applicant's lawyer infexhthe Court that the public notary had
instigated enquiries in order to trace previousiknown heirs who might wish to succeed to
the estate.

[I. RELEVANT DOMESTIC LAW

19. Section 14 of the Rent Ad¥l{etrechtsgesejzeads as follows:

“Right to a tenancy in the event of death
(1) The death of the landlord or a tenant shalteaminate a tenancy.

(2) On the death of the main tenant of a flat,gbesons designated in subsection (3) as beintieehtd
succeed to the tenancy shall do so, to the excludi@ther persons entitled to succeed to theesstialess
they have notified the landlord within fourteen dayf the main tenant's death that they do not wesh
continue the tenancy. On succeeding to the tendaheypew tenants shall assume liability for thet serd
any obligations that arose during the tenancy ef deceased main tenant. If more than one person is
entitled to succeed, they shall succeed jointlhotenancy and become jointly and severally liable

(3) The following shall be entitled to succeedte tenancy for the purposes of subsection (2poase,
a life companion, relatives in the direct line indihg adopted children, and siblings of the fortemant, in
so far as such persons have a pressing need fammawmdation and have already lived in the
accommodation with the tenant as members of the sarusehold. For the purposes of this proviside, 'l
companion' shall mean a person who has lived irlghevith the former tenant until the latter's trefor at
least three years, sharing a household on an edorioating like that of a marriage; a life compamishall
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be deemed to have lived in the flat for three yéfane or she moved into the flat together with fbemer
tenant at the outset.”

THE LAW

[. JURISDICTION OF THE COURT

20. The Government requested that the applicdi®rstruck out of the list of cases in
accordance with Article 37 § 1 of the Conventidngs the applicant had died and there were
no heirs who wished to pursue the application.

21. The applicant's counsel emphasised that tke @a/olved an important issue of
Austrian law and that respect for human rights meguits continued examination, in
accordance with Article 37 8if fine. Article 37 8§ 1 of the Convention reads as follows

“1. The Court may at any stage of the proceeddegsde to strike an application out of its listaafses
where the circumstances lead to the conclusion that

(a) the applicant does not intend to pursue hidieation; or
(b) the matter has been resolved; or

(c) for any other reason established by the Cadtuid,no longer justified to continue the examioatof
the application.

However, the Court shall continue the examinatiérthe application if respect for human rights as
defined in the Convention and the Protocols thesetoequires.

22. The Court notes that in a number of caseshiglwan applicant died in the course of

the proceedings it has taken into account theraties of the applicant's heirs or of close
family members expressing the wish to pursue tloegedings before the Court (see, among
other authoritiesDeweer v. Belgiumjudgment of 27 February 1980, Series A no. 35,
pp. 19-20, 88 37-38X v. the United Kingdomudgment of 5 November 1981, Series A no.
46, p. 15, § 32yYocaturo v. Italy judgment of 24 May 1991, Series A no. 206-C,9.82;
G. v. Italy, judgment of 27 February 1992, Series A no. 228-F5, 8 2;Pandolfelli and
Palumbo v. Italyjudgment of 27 February 1992, Series A no. 23p-B,6, 8 2)X v. France
judgment of 31 March 1992, Series A no. 234-C,9.826; andRaimondo v. Italyjudgment
of 22 February 1994, Series A no. 281-A, p. 8,.8 2)

23. On the other hand, it has been the Courtdtipeato strike applications out of the list
of cases in the absence of any heir or close velatho has expressed the wish to pursue an
application (se&cherer v. Switzerlangudgment of 25 March 1994, Series A no 287, @#p. 1
15, § 31;0hlinger v. Austriano. 21444/93, Commission's report of 14 Janu@8718§ 15,
unreported;Malhous v. the Czech Republidec.) [GC], no. 33071/96, ECHR 2000-XII).
Thus, the Court has to determine whether the agiic in the present case should also be
struck out of the list. In formulating an appropeianswer to this question, the object and
purpose of the Convention system as such mustkiee tato account.

24. The Court reiterates that, while Article 38rfher Article 24) of the Convention
allows each Contracting State to refer to the C@@ommission) “any alleged breach” of the
Convention by another Contracting State, a person;governmental organisation or group
of individuals must, in order to be able to lodgpedition in pursuance of Article 34 (former
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Article 25), claim “to be the victim of a violatian of the rights set forth in the Convention or
the Protocols thereto”. Thus, in contrast to theifpmn under Article 33 — where, subject to
the other conditions laid down, the general intersaching to the observance of the
Convention renders admissible an inter-State agpbic — Article 34 requires that an
individual applicant should claim to have been altyjuaffected by the violation he alleges
(seelreland v. the United Kingdomudgment of 18 January 1978, Series A no. 25901,
88 239-40, anKlass and Others v. Germanjudgment of 6 September 1978, Series A
no. 28, pp. 17-18, 8§ 33). Article 34 does not st for individuals a kind adictio popularis
for the interpretation of the Convention; it doeg permit individuals to complain against a
law in abstractosimply because they feel that it contravenes tbev€ntion (seéNorris v.
Ireland, judgment of 26 October 1988, Series A no. 142,116, § 31, an®anles Sanles
v. Spain(dec.), no. 48335/99, ECHR 2000-XI).

25. While under Article 34 of the Convention thaséence of a “victim of a violation”,
that is to say, an individual applicant who is paiEly affected by an alleged violation of a
Convention right, is indispensable for putting @retection mechanism of the Convention
into motion, this criterion cannot be applied inrigid, mechanical and inflexible way
throughout the whole proceedings. As a rule, angharticular in cases which primarily
involve pecuniary, and, for this reason, transferalaims, the existence of other persons to
whom that claim is transferred is an importanteciiin, but cannot be the only one. As the
Court pointed out ifVlalhous (decision cited above), human rights cases befmeCourt
generally also have a moral dimension, which mestaben into account when considering
whether the examination of an application afterapplicant's death should be continued. All
the more so if the main issue raised by the casestends the person and the interests of the
applicant.

26. The Court has repeatedly stated that its fjuelggs in fact serve not only to decide
those cases brought before the Court but, morergiéneo elucidate, safeguard and develop
the rules instituted by the Convention, therebytgbuting to the observance by the States of
the engagements undertaken by them as Contractnige$’ (seelreland v. the United
Kingdom cited above, p. 62, § 154, a@lizzardi v. Italy judgment of 6 November 1980,
Series A no. 39, p. 31, § 86). Although the primpuypose of the Convention system is to
provide individual relief, its mission is also tetdrmine issues on public-policy grounds in
the common interest, thereby raising the geneaadsirds of protection of human rights and
extending human rights jurisprudence throughouttmmunity of Convention States.

27. The Court considers that the subject mattéh@fpresent application — the difference
in treatment of homosexuals as regards successi@mancies under Austrian law — involves
an important question of general interest not dakyAustria but also for other States Parties
to the Convention. In this connection the Courerefto the submissions made by ILGA-
Europe, Liberty and Stonewall, whose interventiorthe proceedings as third parties was
authorised as it highlights the general importamdethe issue. Thus, the continued
examination of the present application would cdniie to elucidate, safeguard and develop
the standards of protection under the Convention.

28. In these particular circumstances, the Cauadsf that respect for human rights as
defined in the Convention and the Protocols theretquires a continuation of the
examination of the case (Article 37 8nlfine of the Conventionand accordingly rejects the
Government's request for the application to becktowt of its list.

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTON TAKEN IN
CONJUNCTION WITH ARTICLE 8
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29. The applicant claimed to have been a victindis€rimination on the ground of his
sexual orientation in that the Supreme Court,srdeecision of 5 December 1996, had denied
him the status of “life companion” of the late Mr. Within the meaning of section 14 of the
Rent Act, thereby preventing him from succeeding/toW.'s tenancy. He relied on Article
14 of the Convention taken in conjunction with Al&i 8, which provide as follows:

Article 14

“The enjoyment of the rights and freedoms set farthithe] Convention shall be secured without
discrimination on any ground such as sex, racepurpllanguage, religion, political or other opinjon
national or social origin, association with a natibminority, property, birth or other status.”

Article8
“1. Everyone has the right to respect for his gevand family life [and] his home ...

2. There shall be no interference by a public ety with the exercise of this right except suchigiin
accordance with the law and is necessary in a detiosociety in the interests of national secuityblic
safety or the economic well-being of the countoy, the prevention of disorder or crime, for thetpotion
of health or morals, or for the protection of tights and freedoms of others.”

A. Applicability of Article 14

30. The applicant submitted that the subject mé&tewithin the scope of Article 8 § 1 as
regards the elements of private life, family lifedehome.

31. The Government, referring RHosli v. Germanyno. 28318/95, Commission decision
of 15 May 1996, Decisions and Reports 85-A, p. 14@bmitted that the subject matter of the
present case did not come within the ambit of Ast& 8§ 1 as regards the elements of “private
and family life”. The issue whether it came withire ambit of the “home” element could be
left open because, in any event, there had beedoreaxch of Article 14 of the Convention
taken in conjunction with Article 8.

32. The Court reiterates that Article 14 completedhe other substantive provisions of
the Convention and its Protocols. It has no inddpahexistence, since it has effect solely in
relation to the *“rights and freedoms” safeguarded those provisions. Although the
application of Article 14 does not presuppose adheof one or more of such provisions, and
to this extent it is autonomous, there can be onréor its application unless the facts of the
case fall within the ambit of one or more of thi#éda(seePetrovic v. Austriajudgment of 27
March 1998 Reports of Judgments and Decisid@98-Il, p. 585, § 22).

33. The Court has to consider whether the sulojextter of the present case falls within
the ambit of Article 8. The Court does not findnicessary to determine the notions of
“private life” or “family life” because, in any ew¢ the applicant's complaint relates to the
manner in which the alleged difference in treatmehtersely affected the enjoyment of his
right to respect for his home guaranteed underckert8 of the Convention (sdearkos v.
Cyprus[GC], no. 29515/95, § 28, ECHR 1999-1). The applichad been living in the flat
that had been let to Mr W. and if it had not beanHis sex, or rather, sexual orientation, he
could have been accepted as a life companion ehtiti succeed to the lease, in accordance
with section 14 of the Rent Act.

Therefore, Article 14 of the Convention applies.
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B. Compliancewith Article 14 taken in conjunction with Article 8

34. The applicant submitted that section 14 of Remt Act aimed to provide surviving
cohabitants with social and financial protectioanir homelessness but did not pursue any
family- or social-policy aims. That being so, thevas no justification for the difference in
treatment of homosexual and heterosexual partAexordingly, he had been the victim of
discrimination on the ground of his sexual orieiotat

35. The Government accepted that in respect afesswn to the tenancy the applicant
had been treated differently on the ground of biaual orientation. They maintained that that
difference in treatment had an objective and reasienustification, as the aim of the relevant
provision of the Rent Act had been the protectibthe traditional family.

36. ILGA-Europe, Liberty and Stonewall submittexdthird-party interveners that a strong
justification was required when the ground for atidction was sex or sexual orientation.
They pointed out that a growing number of natia@lrts in European and other democratic
societies required equal treatment of unmarriefidiht-sex partners and unmarried same-sex
partners, and that that view was supported by resemdations and legislation of European
institutions, such as Protocol No. 12 to the Cotieen recommendations by the
Parliamentary Assembly of the Council of Europegétemendations 1470 (2000) and 1474
(2000)), the European Parliament (Resolution orakdghts for homosexuals and lesbians in
the EC, OJ C 61, 28 February 1994, p. 40; Resalubio respect for human rights in the
European Union 1998-1999, A5-0050/00, § 57, 16 Ma2000) and the Council of the
European Union (Directive 2000/78/EC, OJ L 3032B6November 2000).

37. The Court reiterates that, for the purposeértitlie 14, a difference in treatment is
discriminatory if it has no objective and reasoegbktification, that is, if it does not pursue a
legitimate aim or if there is not a reasonableti@teship of proportionality between the means
employed and the aim sought to be realised @etovic cited above, p. 586, § 30).
Furthermore, very weighty reasons would have topbeforward before the Court could
regard a difference in treatment based exclusioelthe ground of sex as compatible with the
Convention (se®urghartz v. Switzerlangudgment of 22 February 1994, Series A no. 280-
B, p. 29, § 27Karlheinz Schmidt v. Germanydgment of 18 July 1994, Series A no. 291-B,
pp. 32-33, § 24Salgueiro da Silva Mouta v. Portugado. 33290/96, § 29, ECHR 1999-1X;
Smith and Grady v. the United Kingdonos. 33985/96 and 33986/96, § 94, ECHR 1999-VI;
Fretté v. France no. 36515/97, 88 34 and 40, ECHR 2002-1; &d. v. Austria no.
45330/99, § 36, ECHR 2003-l). Just like differend@sed on sex, differences based on
sexual orientation require particularly serioussmees by way of justification (se€emith and
Grady, cited above, § 90, ar&8lL. v. Austriacited above, § 37).

38. In the present case, after Mr W.'s death atti@icant sought to avail himself of the
right under section 14(3) of the Rent Act, which deserted entitled him as a surviving
partner to succeed to the tenancy. The court sf firstance dismissed an action by the
landlord for termination of the tenancy and thenvia Regional Court dismissed the appeal.
It found that the provision in issue protected pesswho had been living together for a long
time without being married against sudden homekssiand applied to homosexuals as well
as to heterosexuals.

39. The Supreme Court, which ultimately granteal lindlord's action for termination of
the tenancy, did not argue that there were impboreasons for restricting the right to succeed
to a tenancy to heterosexual couples. It stataéandsthat it had not been the intention of the
legislature when enacting section 14(3) of the R&eitin 1974 to include protection for
couples of the same sex. The Government now subatitthe aim of the provision in issue
was the protection of the traditional family unit.
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40. The Court can accept that protection of thailfain the traditional sense is, in
principle, a weighty and legitimate reason whictgimijustify a difference in treatment (see
Mata Estevez v. Spaifdec.), no. 56501/00, ECHR 2001-VI, with furthe&farences). It
remains to be ascertained whether, in the circumseta of the case, the principle of
proportionality has been respected.

41. The aim of protecting the family in the traolital sense is rather abstract and a broad
variety of concrete measures may be used to impleiheln cases in which the margin of
appreciation afforded to States is narrow, as éspbsition where there is a difference in
treatment based on sex or sexual orientation, fiineiple of proportionality does not merely
require that the measure chosen is in principleeddor realising the aim sought. It must also
be shown that it was necessary in order to achieaaim to exclude certain categories of
people — in this instance persons living in a haewaal relationship — from the scope of
application of section 14 of the Rent Act. The Gatannot see that the Government have
advanced any arguments that would allow such algsion.

42. Accordingly, the Court finds that the Govermtnbave not offered convincing and
weighty reasons justifying the narrow interpretatiof section 14(3) of the Rent Act that
prevented a surviving partner of a couple of theesaex from relying on that provision.

43. Thus, there has been a violation of Articleoi4he Convention taken in conjunction
with Article 8.

[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

44. Article 41 of the Convention provides:

“If the Court finds that there has been a violatadrthe Convention or the Protocols thereto, anithef
internal law of the High Contracting Party concefradlows only partial reparation to be made, thair€o
shall, if necessary, afford just satisfaction te ihjured party.”

A. Damage

45. The applicant's lawyer claimed 7,267 eurosREls compensation for pecuniary
damage caused by the applicant's having to retenflat, which he had renovated, have
recourse to an estate agent and renovate a newHgatlso claimed EUR 7,267 for non-
pecuniary damage due to the anxiety suffered byapipdicant.

46. The Government argued that the claim for peeyrdamage was not supported by
any receipts. As to the claim for non-pecuniary dge) it had only been made after the
applicant's death. In the absence of any injurgrg heirs, it was unnecessary to determine
whether such a claim could form part of the applisaestate.

47. The Court considers that in the absence ahjmed party no award can be made
under Article 41 of the Convention as regards tlaéms for pecuniary and non-pecuniary
damage. Accordingly, the Court rejects these claims

B. Costsand expenses

48. The applicant's lawyer claimed EUR 13,027 af5cbsts and expenses incurred in the
Convention proceedings.

49. The Government considered this request tocbessive and that any award under that
head should not exceed EUR 1,453.46.
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50. The Court, making an assessment on an equlitasis, decides that EUR 5,000 shall
be paid to the applicant's estate in respect afscarsd expenses, plus any tax that may be
chargeable.

C. Default interest

51. The Court considers it appropriate that thiaue interest should be based on the
marginal lending rate of the European Central Batokwhich should be added three
percentage points.

FOR THESE REASONS, THE COURT

1. Rejectshy six votes to one the Government's request beatpplication be struck out of
the list of cases;

2. Holds by six votes to one that there has been a violatioArticle 14 of the Convention
taken in conjunction with Article 8;

3. Holdsby six votes to one

(a) that the respondent State is to pay the sl estate, within three months from the date
on which the judgment becomes final according tbichkr 44 § 2 of the Convention, EUR
5,000 (five thousand euros) in respect of costs expknses, plus any tax that may be
chargeable;

(b) that from the expiry of the above-mentionecéhmonths until settlement simple interest
shall be payable on the above amounts at a rai@ &mthe marginal lending rate of the
European Central Bank during the default period ptwee percentage points

4. Dismissesinanimously the remainder of the claims for jadis$action.
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Done in English, and notified in writing on 24 J@03, pursuant to Rule 77 88 2 and 3 of
the Rules of Court.

Sgren NELSEN Christos RzAKIS
Deputy Registrar President

In accordance with Article 45 8 2 of the Conventiond Rule 74 § 2 of the Rules of Court,
the dissenting opinion of Mr Grabenwarter is anigeteethis judgment.

C.LR.
S.N.



10 KARNER v. AUSTRIA JUDGMENT

DISSENTING OPINION OF JUDGE GRABENWARTER

1. | voted against the majority's decision to e¢kjthe Government's request that the
application be struck out of the list of cases,tha following reasons.

The Court has decided on a number of occasiongrmipa successor in title to continue
Convention proceedings when an applicant has diethe present case, however, it appears
that there are no heirs, with the result that Aet7 8 1 of the Convention is in issue.

2. Under Atrticle 37 8 1 of the Convention the Gauay at any stage of the proceedings
decide to strike an application out of the listoalses where the circumstances lead to the
conclusion that the applicant does not intend tsyel his application. However, the Court
should continue the examination of the applicatfarespect for human rights as defined in
the Convention and the Protocols thereto so reguire

| agree with the majority that discrimination agdimomosexuals in general, and in the
field of tenancy legislation in particular, formas @amportant aspect of respect for human
rights. This does not, however, in itself justihetcontinued examination of a case after the
death of an applicant in proceedings under Artdzleof the Convention. The reasoning of the
majority is rather short as the reference to case-toncerning the continuation of
proceedings when there are heirs does not applysrcase.

At the outset, | agree with the majority that, desphe death of the applicant and the
absence of a formal successor in title, the Coualyy nm exceptional cases continue the
examination of a case. | also agree that the geme@ortance of the case may be of
relevance in this respect.

3. However, | do not share the opinion that thesent case is one of “general importance”
for these purposes. In taking up the wording ofieajudgments in a different context, the
majority suggest that it suffices if the continoatiof the examination would “contribute to
elucidate, safeguard and develop the standardsatégtion under the Convention” (see
Ireland v. the United Kingdomudgment of 18 January 1978, Series A no. 262p8 154,
andGuzzardi v. Italyjudgment of 6 November 1980, Series A no. 381p.8 86). While it is
true that judgments also serve these purposes, fibi in line with the character of the
Convention system (which is primarily designed tootect individuals) to continue
proceedings without an applicant on the ground ttie$ contributes to elucidating,
safeguarding and developing the standards of grotecnder the Convention. This rather
general criterion is met by the majority of the esmsleclared admissible, at least by those
where the alleged violation is caused by domestic br general practice and not by the
practice applied in the particular case. “Genergdartance” needs to be read in a narrower
sense.
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OF JUDGE GRABENWARTER

The judgment gives no reason for the “general ingyme” of the case other than the
reference to the submissions of a third party, whisdervention “highlights the general
importance of the issue”. The fact that third metapplied to intervene is an indication of a
certain general interest in the case, but it doas mean that the case is of a general
importance (see Rule 61 8§ 3 of the Rules of CauttAxticle 36 § 2 of the Convention for the
criteria for third-party interventions).

In this connection, reference must be made to entgadgment of the Fourth Section of
the Court inSevgiErdogan v. Turkey(striking out) (no. 28492/95, 29 April 2003), pagraph
38 of which reads as follows:

“In the light of the foregoing, and given the impislity of establishing any communication with the
applicant's close relatives or statutory heirs,Goe@rt considers that her representative cannohimgfully
continue the proceedings before it (segtatis mutandisAli v. Switzerland judgment of 5 August 1998,
Reports of Judgments and Decisidi®98-V, pp. 2148-49, § 32). The Court would alsmpout that it has
already had occasion to rule on the issue raisetthidapplicant under Article 3 in its examinatidrother
applications against Turkey (see, among many @htorities Aksoy v. Turkeyjudgment of 18 December
1996, Reports1996-VI; Buyukdg v. Turkey no. 28340/95, 21 December 2000; and, as the mosnt
example,Algir v. Turkey no. 32574/96, 22 October 2002). Having regardhtise considerations, the
Court concludes that it is no longer justified tmtinue the examination of the application.”

SevgiErdogan shows that, while a question of general importamzgy attach to, for
example, cases involving gross violations of humghts (such as the execution of someone
following a death sentence before this Court hasrgjudgment), even treatment that may
fall under Article 3 of the Convention does nottself justify continuing the examination of
an application. Therefore, it is hard to see whyicddation of Article 14 of the Convention
taken in conjunction with Article 8 should be settifierently unless there are other reasons.

It appears fronBevgiErdogan that a prior judgment on the same issue may lewaat in
considering whether an application should be staudkof the list of cases under Article 37 §
1 of the Convention. The majority do not rely omttlargument. If they had done so they
could not have supported the continuation of trec@edings for the following reason. If the
Court has not yet decided a particular issue, thestipn arises whether it would be difficult
to bring a similar case before the Court. It follpvihowever, from the submissions of the
applicant's lawyer that there are a number of fEredses in Austria, especially in Vienna,
that could easily be brought before the Austrianrtsoand hence before this Court. Against
the background of the decision of the Austrian 8o Court in this case, it may even be
doubtful whether future applicants would have toraduce a remedy before that court in
order to fulfil the requirements of Article 35 dfe Convention. In sum, | do not think that it
would be especially difficult to bring a parallehse before the European Court of Human
Rights.

Both the lack of general importance of the pres=rse and the lack of any particular
difficulty in bringing a parallel case before thet lead me to the conclusion that the
present application should have been struck ouheflist of cases. The European Court of
Human Rights is not a constitutional court whicleides on a case-by-case basis which cases
it deems expedient to examine on the basis of argenriterion such as the one provided by
the majority.

At any rate, the Chamber broke new ground with deisision, which is unprecedented in
the case-law of the Court. It refers to a numbecases at paragraph 23 of the judgment,
although notSevgiErdogan, and then proceeds to decide this case differemtlyny view,
this is a clear case in which Article 30 of the €emtion applies: the judgment has a “result
inconsistent with a judgment previously delivereg the Court”. It also raises a serious
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question affecting the interpretation of the Corimn The Chamber should then have
relinquished jurisdiction in favour of the Grandadber.

4. Were the applicant still alive, | would havetea in favour of finding a violation of
Article 14 of the Convention taken in conjunctiorntiwArticle 8. | only voted against finding
a violation as a consequence of my vote on the Bovent's request to strike the application
out of the list of cases.

5. | also voted against the award of just satigfacunder Article 41 of the Convention.
However, this is not only a matter of consisteridye decision on that point again shows the
problems which arise if one strains the naturaldivay of the Convention. Article 41 tells us
that just satisfaction can only be awarded to ajufed party”. This reflects again the notion
that the Convention system serves to protect iddads. In this case we have no injured party
any more, and there is still some doubt about vérdtlirs might still turn up (see paragraph
18 of the judgment). To award the specified surthéapplicant's “estate” where there are no
heirs does not solve the problem. In the (probadéent that no heir is found, the estate will
pass to the State (Article 760 of the Civil Co&BGB), which means that the Contracting
Party will have to pay the money from one pockehtother.



