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SUMMARY OF FACTS

Varanus Islands (VI) is a developing nation of the Komodoen Continent (KC) that
gained its independence in 1983. VI is a UN and Komodoen Union (KU) member and has
ratified without reservation all international human rights treaties and their protocols, as well
as the 1951 Convention relating to the Status of Refugees and its 1967 Protocol.
Additionally, it signed all UN disarmament and arms control treaties and the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS).

In the XIX century, VI was a colony of the powerful Squamata Kingdom (SK). By order
of the Queen, Father Mashayar Focus —one of the leading figures in KC colonisation—,
destroyed local religions and forcefully converted locals to Christianity, as part of colonising
missions. The consequences of the land dispossession that occurred during that time are
still present in VI.

In 2018, Koz0, who belongs to the indigenous Tribe of Vara —a tribe that was
dispossessed of their land during VI's colonial era—, assumed office as the new President of
VI. Following wide consultations, Constitutional Amendment Number 3 was passed. This
law established a land reform to repair the injustices of historic dispossessions by
compulsory acquiring without compensation the lands that were stolen during colonialism.

In this context, VI compulsory acquired Focus Farm from Mr. Focus Letters, a land
stolen to indigenous communities and gifted to his predecessor Father Mashayar Focus in
return for forcefully converting locals to Christianity. Father Focus had destroyed sacred
shrines for those who believe in the Komodo dragon god to build Letter Main Temple in that
same place.

VI shares a border with Varanidae, another independent KC nation. Along this border
lies the Drago-Zone, an area over which both Varanidae and VI claim ownership. This

territorial dispute has been submitted to the ICJ and is currently awaiting a decision.
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For decades, the Varanidae Government has been fighting armed terrorist groups
inside its territory. Historically, VI sold weapons to the Governments of Varanidae and Mero
but since 2018 it has ceased arms sales to nations and groups involved in armed conflicts.
VI has been recognised by WGETI and 16 States as one of the few nations that has the best
ATT implementation practices. Indeed, the VI Government has always required compliance
with IHL when selling arms to Varanidae.

The war in Varanidae has led to a massive influx of aliens towards VI. The VI military
has been forced to fight away armed groups who try to enter VI through the Drago-Zone and
return potential terrorist members in order to protect its population.

Meanwhile, VI's military has provided aid and assistance to thousands of
Varanideans in the Drago-Zone. In particular, the VI military provides transport and
personnel for close to 1,500 Varanidean children, taking them to and from private schools
along the border in order to guarantee their education.

Additionally, VI has allowed for the ICRC and other organisations to set up tents to
cater for the basic needs of Varanideans and donated medical provisions to the NGOs. The
VI military has even offered its own medical personnel to help take care of the sick in the
Drago-Zone.

During COVID-19, Focus Pharmaceuticals approached the VI High Court for an order
to compel the Government to compulsory licence MdarahVac. Focus lost the case and VI
decided not to go against Mdarah Pharma, a company registered in SK.

Moreover, the applicant has locally challenged VI's arms trade policies and treatment
of persons in the Drago-Zone on numerous occasions, obtaining both positive and negative
results.

In response to the massive displacement of Varanideans, VI signed the VI-Mero

Migration Partnership, paying for all the processing and integration costs for each relocated
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person to Mero. Relocations are currently suspended since the High Court is deciding on a
complaint presented by the applicant.

The UN Special Rapporteur on extreme poverty has urged VI to employ information
technology and other emerging technologies to reduce poverty. In order to enforce these
recommendations, in 2021, VI's Minister of Information, Science and Technology designed
a VI Roadmap on Big Data, Artificial Intelligence and Emerging Technologies. The VI
Government immediately issued a call for tenders to provide necessary information
technology infrastructure to make the Roadmap effective. The tender was won by
MdarahVision and the according contracts were celebrated between the former and the VI
Government. Between 2021 and 2022, MdarahVision made extensive and visible changes
to VI's infrastructure, notably improving delivery of services such as health and education.
In order to do so, MdarahVision was granted necessary authorisations to access and

process personal data.
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SUMMARY OF ARGUMENTS

CLAIM A

Focus Farm’s expropriation, provided by VI's Constitution, was necessary to comply
with the legitimate aim of restituting lands to dispossessed indigenous peoples, considering
their special relation with land and their freedom of religion. Moreover, lack of compensation
was justifiable in the midst of a political regime change that repaired colonial injustices of
the past such as Focus family’s abusive acquisition of the property.

Additionally, compulsorily licensing MdarahVac would have been a disproportionate
measure that violated the rights to property and to benefit from the protection of the moral
and material interests resulting from scientific productions of one’s authorship. Attacking IP
would dissuade necessary scientific research and development, including pharmaceutical

discoveries to ensure the right to health.

CLAM B

VI has been recognised for its excellent ATT implementation practices and
consistently demands respect for IHL when selling arms. Besides, there is no indication that
VI traded arms with knowledge or intention of aiding HR violations. In any case, the adverse
consequences of arms trade are too remote to attract international responsibility. Further,
evidence of alleged sales of chemical weapons is manifestly insufficient.

Moreover, in a context of mass influx of aliens, VI kept Varanideans in camps to
prevent the infiltration of terrorists, and relocated persons to a safe third country. VI has
provided them medical care and education services, guaranteeing their rights to health, life

and education.
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C,amC

Data processing was proportionate and necessary for the protection of health and
education in VI, which saw extensive and visible improvements. In the context of COVID-
19, VI lawfully shared data in light of research into vaccines. In this way, VI prioritised the
education, health and well-being of its population over individual privacy concerns. In any
case, since there is no evidence to suggest that data practices caused grave effects on the
alleged victims’ daily life, data processing cannot be considered a violation to the right to

privacy.
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PLEADINGS
JURISDICTION

The respondent files no objections regarding this Court’s jurisdiction ratione materiae,
temporis, and personae.

However, the ICJ is yet to decide on the territorial dispute between VI and Varanidae
over the Drago-Zone," affecting VI's jurisdiction ratione loci in this case.

To avoid fragmentation of international law,? mutual respect should prevail between
courts, since “a procedure that might result in two conflicting decisions on the same issue
would not be helpful to the resolution of the dispute”.?

Moreover, international courts should not decide upon matters affecting third States
when they are not involved in the proceedings,* such as Varanidae.

Hence, VI requests this Court to suspend the proceedings regarding the alleged HR

violations in the Drago-Zone until the ICJ’s decision.
LEGAL STANDING

Only victims of HR violations,® that are identified and individualised,® have legal
standing before this Court. Petitioners can claim to be victims when they are actually
affected.” Otherwise, the case becomes an actio popularis, a complaint without directly

affected victims, which lacks legal standing.?
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8 RP/ACtHPR[40];lIACtHR-OC-14/94[46];]ACommHR-ChangBravo[38]

7 CCPR-Shirin[9.2];ECtHR-Vallianatos[47];ECtHR-Beizaras[76]

8 CCPR-Dranichnikov[6.6];ECtHR-Campeanu[101];|IACHR-Abductions[27]

32



Alleged victims were not individualised as claims were brought on behalf of the whole
population supposedly affected by the alleged lack of vaccines in Claim A and the living
conditions in Claim B.

Therefore, applicants have no legal standing regarding Claim B and the compulsory

licensing of vaccines in Claim A.
ADMISSIBILITY

Applicants must exhaust available, effective and sufficient local remedies before
reaching international mechanisms,® which are subsidiary and complementary to domestic
courts.’® An unfavourable decision against the petitioner or doubts regarding the prospects

of success do not render remedies ineffective.!!
Claim A

Although the Constitutional Amendment restricts petitions concerning land acquired
during colonialism,'? applicants could have challenged this provision if considered contrary
to international treaties,'® as anyone can access the CC with allegations of IHRL violations.

In fact, Ba Juqour approached the CC challenging Focus Farm’s allocation and the
matter was declared admissible,’® whereas the applicant did not lodge any complaint.

As to the compulsory licence of MdarahVac, the applicants did not appeal the HC'’s
decision,'® nor they used other available remedies before the SC or CC.

Consequently, remedies have not been exhausted.
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Claim B

On the treatment of refugees, CABUDURA lodged more than 100 legal challenges in
VI's HC. Although it won 13, it did not appeal any of the others."”

Regarding relocations, CABUDURA approached the HC only months ago. The HC
issued an order suspending them and is yet to give a judgment on the merits of the case.'®

Thus, effective remedies exist and have not been exhausted.
Claim C

Applicants did not lodge any petition,® whilst having effective and available remedies
such as ordinary complaints before the CC. Thus, applicants have not exhausted domestic

remedies.

Impartiality

Applicants may allege lack of judicial impartiality.

Nevertheless, lack of impartiality cannot be argued on general statements as an
excuse not to exhaust local remedies.?° Judges’ personal beliefs and general opinions about
a matter related to the case do not imply the absence of impartiality.?’ Indeed, personal or
subjective impartiality should be presumed unless there is evidence to the contrary.?

Letters alleged a personal attack against him from a Judge.?> The comments,
however, made no reference to his person nor to his particular case, but to a personal belief.
In any case, mere fears felt by applicants regarding the impartiality of judges do not exempt

them from exhausting domestic remedies.?*
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Furthermore, applicants used VI's judicial system and won several cases,? relying
on the system’s impartiality.
Hence, VI's judiciary is impartial, remedies were not exhausted and the case

inadmissible.
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MERITS

CLAIM A: THE COMPULSORY ACQUISITION OF FOCUS FARM AND THE REFUSAL TO COMPULSORILY

LICENCE MDARAHVAC WERE CONSISTENT WITH IHRL
I. The compulsory acquisition was a legitimate restriction to the right to property

The right to property?® allows legitimate restrictions when they (i)are lawful, (ii)have a

legitimate aim, and (iii)are necessary and proportionate.?’

a. Lawfulness

Restrictions should be based in law,?® which must be accessible, precise and
foreseeable in its application.?°
The compulsory acquisition was provided by a Constitutional Amendment®° that

clearly states the grounds for its application.

b. Legqitimate aim

Land restitution constitutes a legitimate aim since it serves the interests of the original
owners and the general interest of the society as a whole.3! This includes the restitution of
indigenous lands.3?

In this case, the restriction pursued the aim of reinstating indigenous lands stolen by
colonialism.33 Even if applicants allege that lands were presumably assigned to a President’s

relative, he belongs to Vara,3* a tribe that traditionally inhabited the area.3®

26 P{ECHR[1];UDHR[17]
27 ECtHR-Beyeler[108-114];IACtHR-Saramaka[127];ACtHPR-Ogiek[129]
28 ECtHR-Kruslin[28]
29 ECtHR-GuisoGallisay[82]
30 Facts[32]
31 ECtHR-Padalevicius[65]
32 |JACtHR-SawhoyamaxaCommunity[140]
33 Facts[32]
34 Facts[31;35]
3% Facts[2;10]
36



c. Necessity and proportionality

Restrictions should be indispensable to achieve the desired aim and must be the less
intrusive measure.3® Additionally, there must be a relationship of proportionality between the
means employed and the aim sought.3’

The expropriation was necessary considering the protection of indigenous and

religious rights. Furthermore, the lack of compensation was proportionate.

c.i.  Rights that justify the measure’s necessity

c.if1. Indigenous rights

States must recognise and restore the possession of involuntarily lost traditional
lands to indigenous peoples,® considering their special relationship with territory which is
the basis of their culture and their survival.>® Refusal to do so must be justified by objective
and reasonable grounds,*° and their private possession is not enough.*’

In this case, the expropriation of land was indispensable to satisfy the rights of
indigenous tribes that traditionally inhabited the area.*?> To give them any other territory

would have meant a violation of their rights.

C.i.2. Religious rights

The coexistence of diverse religions may require restrictions on the freedom to

manifest one’s religion to reconcile the rights of others.** Based on the special connection
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that indigenous peoples have to their ancestral land, freedom of religion encompasses the
restitution of their traditional property.*4

Considering Focus Farm had sacred sites for indigenous peoples,*® the State’s
decision to reinstate indigenous lands was necessary to fulfil their freedom of religion.
Moreover, Letter Main Temple was created upon the destruction of those indigenous holy
sites,*¢ disrespecting their sacredness.

Regarding discrimination allegations,*” only differences in treatment based on an
identifiable characteristic*® without objective and reasonable justifications may constitute
discrimination;*® whilst positive discrimination reverses imbalance.®® Generally applicable
restrictions, without targeting a certain group,®’ are legitimate. The Constitutional
Amendments made no distinction whatsoever since all lands illegitimately acquired during
colonialism entered within its scope and aimed at repairing historical imbalances against

indigenous communities.

c.i. ~ Compensation

The right to property does not guarantee full compensation in all expropriation
cases.? Lack of compensation does not make an expropriation wrongful in itself and can be
justified in exceptional circumstances,® such as Germany reunification® or political or

economic regime changes.>® Courts should respect legislatures’ judgments unless they are
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manifestly ill-founded.5® Moreover, it is highly relevant to the proportionality assessment if
the former owner took the property due to abuse of power.*’

VI's legislature, after wide consultations and a regime change,>® determined that no
compensation shall be paid when recovering land dispossessed during colonialism to repair
indigenous rights violations.*® In particular, Focus family’s possession of Focus Farm was
based on a colonial abuse of power.®® Hence, its expropriation was proportionate.

In light of the above, the compulsory acquisition was legitimate and did not violate

Letters’ right to property, his freedom of religion nor the prohibition of discrimination.
Il. The refusal to compulsorily licence MdarahVac was consistent with IHRL

The compulsory licence of MdarahVac®' would be a disproportionate measure and
imply a violation of the right to property of their owners.

Intellectual property is protected by the rights to property®? and to benefit from the
protection of the moral and material interests resulting from scientific productions of one’s
authorship.8® Any measure restricting these rights should be lawful, have a legitimate aim
and be necessary and proportionate.®*

Particularly, proportionality demands striking an adequate balance with other HR
obligations,? and weighing the protection of patent holders and the patients’ interest.5¢

To assess this issue, it should be considered that IP has a key social function®’ for

encouraging investments in scientific R&D, including new medical and pharmaceutical
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discoveries to facilitate better and more accessible means for the prevention, control and
treatment of diseases.®®

COVID-19 and other epidemics demonstrated the need to strengthen R&D to find
medical countermeasures to prevent and contain outbreaks,?® and thus the importance of
an effective IP system that offers incentives to this research.”

Furthermore, the TRIPS does not impose an obligation to compulsorily licence
vaccines,”! being a means of last resort when all other options have failed.”?

In this regard, restrictions on IP can bring a backlash on future scientific
developments, like new vaccines, and therefore, on the right to health. Thus, VI decided to
refuse to compulsorily licence as such decision would not have been proportionate.

Consequently, the refusal is consistent with IHRL.

CLAIM B: VI’S ARMS TRADE WAS CONSISTENT WITH IHRL AND VI DID NOT VIOLATE VARANIDEANS’

HR

l. VI’s arms trade was lawful

a. Vlis not responsible for alleged HR violations derived from arms transfer

In conventional arms trade, States must prevent HR violations™ by carrying out
export assessments’* and abstaining to provide material support when knowing that it would
be used to commit IHRL or IHL violations.” State responsibility requires awareness of a

particular danger and intention of aiding such violations.”®
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Particularly, in Tugar v. Italy, the adverse consequences of Italy’s failure to regulate
arms transfers to Iraq were found too remote to attract international responsibility for injuries
caused by ltalian anti-personnel mines.”” Besides this case, HR courts have been
uninvolved with the legality of arms transfers.’®

In carrying out its arms trade, VI consistently demanded respect of IHL and has been
commended by WGETI and 16 ATT Member States for its remarkable ATT implementation
practices.” Further, there is no indication that VI carried out arms business with knowledge
or intention of aiding any HR violations. Therefore, VI cannot be held responsible for alleged
IHL and HR violations committed by Varanidae nor for the consequences of the Varanidean

civil war.

b. Allegations of chemical weapons transfers are manifestly ill-founded

In cases concerning armed conflicts, single-sourced evidentiary materials must be
treated with caution.®® To establish the use of chemical weapons, the OPCW follows
rigorous procedures which include access of an inspection team to the affected territory for
sampling and interviews.®’

The lack of sufficient and serious evidence to suggest that chemical weapons were
allegedly provided by VI is manifest. Applicants’ allegations on the transfer and use of
chemical weapons are based on a single report of their own authorship.8? Hence, having no

indication of such rigorous procedure, the Court must dismiss these allegations.
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Il. VIdid not violate Varanidaens’ HR in the Drago-Zone

As previously stated, this Court should not decide on State responsibilities in the
Drago-Zone, a territory currently under legal dispute.®® However, in case this Court

considers that VI has jurisdiction, the respondent offers the following subsidiary arguments.

a. VlI's border control, detentions and relocations were lawful

States enjoy an undeniable sovereign right to control aliens’ entry, residence and
expulsion from their territory®* and may detain them to prevent their unauthorised entry.8 In
this regard, States may immediately and forcibly return aliens —including potential asylum-
seekers— when they attempt an unauthorised cross en masse taking advantage of their large
numbers.8

On account of national security and public order, States may adopt provisional
measures®” and remove persons who potentially threaten its community’s security,
regardless of persecution concerns related to non-refoulement.®® A consistent pattern of
gross, flagrant or massive HR violations does not suffice to determine that a particular
person faces a risk to their integrity.8°

Protection against collective expulsion does not guarantee the right to an individual
interview.®® Additionally, States may opt to remove aliens to safe third countries without
examining their asylum claims as long as the other country can assess them."

VI's military had to fight away terrorist armed groups from Varanidae who tried to

enter inland VI and presented a serious threat to national security.®? To prevent their
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infiltration amongst a mass influx of aliens from the Drago-Zone, VI kept Varanidaens in
camps until their situation was analysed. Moreover, VI paid for relocation costs of hundreds
of persons to Mero, a safe third country.?

Therefore, VI complied with relevant international obligations while protecting national

security.

b. Living conditions in Drago-Zone comply with IHRL

State obligations related to ESCR are progressive and must be analysed considering
economic restrictions.% States may apply differential treatment between nationals and
aliens® and restrictions may be imposed on the use of resource-hungry public services such
as healthcare by short term or illegal immigrants.®®

The right to health does not imply that States must ensure good health nor protection
against every cause of human ill health.®” Preventive measures should not impose an
excessive burden on authorities, more so considering the unprecedented nature of Covid-
19.98

As a developing nation,®® VI is unable to ensure complete access to healthcare and
education services within its territory. Yet, VI's military offered medical equipment and
assistance to Varanusians alongside NGOs working in the Drago-Zone.'® Additionally, VI
provided primary education to more than 1,500 children and guaranteed their regular
transportation to and from school.’®! In this way, VI took steps to the maximum of its
available resources to achieve the realisation of the rights to education and health in the

Drago-Zone, and did not violate those rights nor the right to life.
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CLAIM C: VI DID NOT VIOLATE IHRL FOR ITS AGREEMENTS WITH MDARAHVISION AND THE ALLEGED

DATA COLONIALISM, EXPROPRIATION AND EXPLOITATION

. VI's agreements with MdarahVision did not violate the right to privacy

The right to privacy, that protects personal data —including health data—,'%? is not
absolute.'®® States may impose restrictions when they are provided by law, pursue a
legitimate aim and are necessary.'%*

Public authorities may interfere with privacy on legitimate grounds, including public
safety, the protection of health and the rights and freedoms of others.'%® These purposes
are broadly defined and should be interpreted with flexibility. %6

Data processing was authorised by contracts between VI government and
MdarahVision.'”” These agreements were aimed towards the development of health and
education in VI,'% following recommendations of the UN Special Rapporteur on extreme
poverty.'® They also seeked to foster the investigation to develop a COVID-19 vaccine as
a response to the pandemic.'® Therefore, VI pursued the legitimate aims of promoting and
protecting the health and education of its population.

To comply with the necessity requirement, measures must be proportional to the aim
pursued.! States enjoy a margin of appreciation to strike a fair balance between competing
individual and community interests.''? Thus, the protection of a person’s health data privacy

may be outweighed by public health needs,'® including for health research.!
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Effective responses to health crises require the collection and management of
sensitive data.'” Indeed, COVID-19 pandemic has required States to adopt exceptional
restrictions on HR for prevention and recovery,''® where data processing plays a vital role.""”
Hence, States may be required to transfer health data to develop vaccines, even to third
countries.'”® Regarding scientific research into COVID-19, data controllers may be
exempted from informing individuals of personal data processing when it would imply a
disproportionate effort.!?

Through data processing, VI lawfully prioritised the education, health and welfare of
its population over privacy concerns of certain affected individuals. This measure led to the
production of the first COVID-19 vaccine in KC.'2° Additionally, health and education delivery
services in VI experienced extensive and visible positive changes in recent years.'?
Although applicants may allege that processing was done on a massive scale, a general
scheme of data disclosure without individual analysis is not in itself problematic under
IHRL."22

Hence, data processing was necessary and proportionate and did not violate the

alleged victims’ right to privacy.

1% SRPrivacy-A/76/220[17;81];WHO-BigDatalvii]
116 |ACommHR-PandemicHR[3(f)]

"7 UN&16-DataProtectionCOVID[1]

118 EDPB-GuidelinesCOVID[63]

119 EDPB-GuidelinesCOVID[35;37-38]

120 Facts[39]

121 Facts[43]

122 ECtHR-LB[130]

45



Il. VI is not responsible for alleged data colonialism, expropriation and

exploitation

The applicant may allege that VI's agreements gave way to “data colonialism”, which
implies the collection and use of individual's data without their consent'?® and the continued
data extraction for profit.'24

Nevertheless, personal data may be processed without consent when carried out in
the public interest and when appropriate and necessary for such purpose.'?® Big data and
Al technologies based on high-quality data may bring major benefits for healthcare services
and general well-being.'® In any case, to amount to an interference, personal data
processing must cause serious harm to the individual enjoyment of the right to privacy,'?’
such as by producing grave effects on the alleged victim’s daily life.'?®

As previously stated, data processing was necessary for the protection of health and
education. Moreover, nothing suggests that MdarahVision or VI's government have obtained
any profit from the collected data or that individuals were seriously harmed. Therefore, the
collection and use of personal data without data subjects’ consent did not violate the alleged

victims’ privacy.

REPARATIONS

Considering that VI is not responsible for any alleged violations, it humbly requests

this Court to award no reparations.
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PRAYER FOR RELIEF

VI prays this Court to declare that applicants’ claims are inadmissible. Subsidiarily, it
requests this Court to adjudge that:
1. Focus Farm compulsory acquisition did not violate Letters’ HR and the refusal to
compulsorily license MdarahVac was consistent with IHRL.
2. VI's arms trade and treatment of people in the Drago-Zone did not violate alleged
victims’ HR.
3. VI's agreements with MdarahVision did not violate the applicants’ right to privacy.

4. Consequently, no reparations must be granted.
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