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FOREWORD

On 11 July 2023, the Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa (Maputo Protocol) turned 20 years old. This marked 20
years of the valiant efforts by the African Commission on Human and Peoples’ Rights,
member states, women’s rights organisations, academia, and women across the conti-
nent to improve the lives of women. In the 20 years that it has been in existence, the
Maputo Protocol has managed to garner 44 member states. While this is quite
commendable, as the Special Rapporteur on the Rights of Women in Africa, it is my
singular mission to ensure universal ratification of the treaty and take this opportunity
to call upon the remaining 11 African states to ratify and domesticate the Maputo
Protocol. At its 200 anniversary, it is an opportune time to reflect upon the progress
that has been made and the impact that the protocol has had on the laws, court deci-
sions, activism, academia, and lives of the women in the member states. I therefore
welcome this publication by the Centre for Human Rights at the University of Pretoria,
which traces the impact of the Maputo Protocol in 16 member states. Through the
meticulous research done by the country researchers, the book discusses the ways in
which the Maputo Protocol has influenced policies in member states and alerts us to the
gaps that still exist in the domestication of the treaty. I hope that this publication will
assist researchers, activists, and academics to have a deeper understanding of the objec-
tives of the Maputo Protocol and that policy makers in the member states might use it
as a reference for reforms based on the gaps highlighted by the authors.
A ‘I’

=alloh,
Commissioner Janet Ramatoulie Sallah-Njie
Special Rapporteur on the Rights of Women in Africa
African Commission on Human and Peoples’ Rights
27 April 2023
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INTRODUCTION

Susan C Mutambasere* and Ashwanee Budoo-Scholtz**

1 Background

The protection of the rights of women
on the African continent is a constant
and ever evolving task in which states
are engaged. Through domestic laws
and policies, African states in varying
degrees promote equality for women
and provide opportunities for women to
exercise their rights and thrive. Howev-
er, states across the world, including on
the African continent, have latched onto
the concept of regional or global treaties
that provide universal rights for the citi-
zens of member states. The debate on
whether or not international instruments
effectively improve the human rights of
member states continues, with some
scholars arguing that they are only effec-
tive in democratic countries with a
strong active civil society.l It is argued
that some countries will likely ratify

* LLB (University of Zimbabwe) LLM
(HRDA), LLD Cand (UP); email
schenaim@gmail.com; Project  Officer,
doctoral candidate, Centre for Human Rights,
University of Pretoria.

**  LLB (University of Mauritius) LLM (HRDA),
LLD (UP); email: sheetal6189 @gmail.com;
Programme Manager, Centre for Human
Rights, University of Pretoria.

1 E Neumayer ‘Do international human rights
treaties  improve  respect for  human
rights’(2005) 49(6) LSE Research Online 925-
953.

international instruments as a show of
good-will for international development
cooperation with little intention to
improve the human rights situation on
the ground.2 It is certainly true of a
number of African states, with an added
component of many African states using
African traditions and customs as an
excuse not to comply with what they
consider to be western notions found in
international human rights treaties.

Therefore, having an instrument like
the Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo
Protocol), which is founded on African
principles, and acknowledges African
culture, is a step in the right direction to
get member states to comply with their
obligations. In Africa, in particular,
continued efforts to enforce human
rights principles to the protection of
women are necessary. This is because
violations of women’s rights and
inequalities continue to be rampant, and
some of these are reinforced by the
domestic policies within African states.
Inequalities are also reinforced by the

2 Asabove.

3 F Banda ‘Blazing the trail: The African
Protocol on Women’s Rights comes into
force’ (2006) 50(1) Journal of African Law
72-84.



2 Introduction

prevalence of young girls getting
married prior to attaining adulthood, a
practice that is rampant in Africa. It is
estimated that 23 million women and
girls in Nigeria were married during
their childhood.* In Chad, 29 per cent
of girls are married by the age of 15.°
This results in girls dropping out of
school and losing their right to educa-
tion, increased risks of sexual and repro-
ductive health challenges and poor
outcomes, as well as unequal power
dynamics in marriages as most of the
girls are married to a partner at least 10
years older than them.%

Violence against women also
remains a major challenge in many Afri-
can states. In South Africa, the stagger-
ing statistics are that 40 per cent of men
have perpetrated violence against their
intimate partners, and one in four have
perpetrated sexual crimes.” In fact, it is
reported that every six hours, a woman
is violated in South Africa® The
COVID-19 pandemic also exacerbated
violence against women across the
continent, with a marked increase of
reported cases in many countries.” The
situation was compounded by the drasti-
cally reduced access to services for
victims, as well as continuous confine-
ment with perpetrators as a result of the
lockdown rules in almost every country
across the world.

4 UNICEF ‘A profile of child marriage in

Africa’ file:///UNICEF-Child-Marriage-Bro

chure-High-Single_246.pdf (accessed 23 June

2022).

As above.

As above.

CESVI ‘South Africa, against violence on

women and children’ https://www.cesvi.eu/

what-we-do/protection-of-infancy/south-afri
ca-against-violence-women-and-children

(accessed 23 June 2022).

8  Asabove.

9 In 2020, Liberia reported a 50 per cent
increase in the cases reported in the first half
of the year, Nigeria also recorded higher
numbers.  https://www.dw.com/en/africa-
pandemic-violence-rape-women/a-55174136
(accessed 1 July 2022).

~N o\

In the context of the myriad of
issues faced by African women, this
publication seeks to assess the extent to
which the Maputo Protocol has made a
difference in the lives of the women it
seeks to protect. It is a follow up to two
earlier collections of essays, spearhead-
ed by the Centre for Human Rights and
published by PULP, titled The impact of
the African Charter and the Maputo Protocol
in selected African states. 0 This edition
narrows the focus to specifically moni-
tor the progress of the Maputo Protocol
as a living instrument reflecting on the
progress made in the various countries
since the last publication. The countries
included in the three editions make up a
total of 25 countries. Of these 25 coun-
tries, 10 countries feature in all the
publications (Burkina Faso, Cameroon,
Cote d’Ivoire, The Gambia, Kenya,
Lesotho, Mauritius, Nigeria, Sierra
Leone, and Zimbabwe). Eight countries
only appear in the first edition (Benin,
Chad, Congo, Eritrea, Mozambique,
Niger, Rwanda and Senegal). There are
five countries that only appear in the
last two editions (Ethiopia, Ghana,
Malawi, Eswatini and Tanzania). South
Africa appears in the first and second
edition only but not in the third. Ugan-
da only appears in the second edition.
What this means is that the impact of
the Maputo Protocol is covered in at
least 10 countries over the last decade.
The first edition reflected on the impact
of the Maputo Protocol up to 2011/
2012. The second edition looked at the
period between 2012 and 2016 and this
current edition assessed the impact
between 2016 and 2021. It should be
noted at this point that most of the
research and data for this current edition

10 Centre for Human Rights (ed) The impact of
the African Charter and the Maputo Protocol in
selected African states (2012); and VO Ayeni
(ed) The impact of the African Charter and the
Maputo Protocol in selected African states (2016).



was collected between 2020 and 2021,
therefore any developments in the states
considered after August 2021 may not
be reflected in the publication.

2 The Maputo Protocol

As a standard by which African states
can measure their commitment to the
rights of women, the African Union
adopted the Maputo Protocol on 11 July
2003 and it later came into force on 25
November 2005. It is a treaty that seeks
to comprehensively cover the protection
of the rights women in African, which
was sorely lacking in the African Char-
ter.!! To date, 44 African states are
parties to the Maputo Protocol.!?

The development of the Maputo
Protocol was a result of lobbying by
various women’s movements and inter-
national non-governmental organisa-
tions. This came about after it was clear
that despite almost universal ratification
of the Convention on the Elimination of
All forms of Discrimination Against
Women (CEDAW) by African states,
the situation of African women was not
improving.13 Additionally, the African
Charter had been in force since 1986 as
an African instrument protecting human
rights in Africa. Despite providing for
non-discrimination on the basis of sex
and gender, the African Charter was
sorely lacking regarding the protection

11 Women’s rights in the African Charter are
only vaguely mentioned in article 18, within
the context of family and lumped in together
with children.

12 The most recent ratification/accession are
Sahrawi Arab Democratic Republic in April
2022 https://au.int/en/pressreleases/202205
04/saharawi-arab-democratic-republic-becom
es-43rd-african-union-member-state (accessed
1 June 2023) and South Sudan in February
2023 https://achpr.au.int/en/news/press-
releases/2023-02-26/ african-commission-wel
comes-accession-south-sudan-various-regional
(accessed 1 June 2023) making the total 44.

13 Banda (n 3) 50.
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of the specific rights of women. By then,
the concept of specific thematic human
rights treaties in Africa had already
emerged as the African Charter on the
Rights and Welfare of the Child had
already been adopted and in force since
1999.

The Maputo Protocol brought with
it novel provisions that were lacking
even in CEDAW. One of its key
features which makes it specific to the
African continent is that it acknowledg-
es its context. It recognizes the impor-
tance of culture and tradition on the
continent but at the same time prohibit-
ing elements of culture that have a
harmful effect on women’s rights.14
Further, it provides for the right to a
positive cultural context, in which
women should participate and contrib-
ute to the establishment of cultural poli-
cies.1

The Maputo Protocol also specifi-
cally prohibits violence  against
women, 6 a feature that is missing from
the provisions of CEDAW. It goes a
step further by acknowledging the prohi-
bition of violence and forced sex even
within private spaces, which can be read
to include the prohibition of marital
rape.17 The most talked about innova-
tion that the Maputo Protocol brings is
the manner in which article 14 on the
protection of sexual and reproductive
rights is designed. It is the first interna-
tional human rights instrument to
explicitly provide for the right to medi-
cal abortion in certain circumstances
and has been the cause of much contro-

14 Articles 2, 4 and 5 speak to the prohibition of
harmful traditional practices.

15 Article 17.

16 Article 4.

17 Centre for reproductive rights ‘The Protocol
on the Rights of women in Africa: an
instrument for advancing reproductive and
sexual rights’ (2006) Briefing Paper.
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versy on the African continent. 18 Article
14 is also the first provision to provide
for the protection of women from
human immunodeficiency virus (HIV)
which disproportionately affects women
in Africa.!? Overall, the Maputo Proto-
col seeks to bring comprehensive and
nuanced protection of women’s rights
on the continent.

3 Overview of findings

Since this publication is an update of
previous research done in the first and
second editions, the summary of find-
ings will focus only on select changes
that have taken place since the last
edition in 2016. The general impression
gathered from the chapters indicates
that women in African states continue
to face a myriad of challenges in their
private and public life. These include
limited participation in political activi-
ties, female genital mutilation, early
marriages and unacceptable levels of
maternal mortality and morbidity.20
This status of women is pervasive in the
different jurisdictions even though all
the countries featured in this edition
have ratified the Maputo Protocol.
However, it can still be noted that
progress has been made since the last
edition, particularly in legislative and
policy reform, which leaves the major
hurdle as the effective implementation
of these reforms.

18 See for example A Guillaume et al ‘Abortion
around the world: An overview of legislation,
measures, trends and consequences’ (2018)
73(2) Population 217-306.

19 African Union ‘Gender equality, women’s
empowerment and HIV in Africa: The impact
of intersecting issues and key continental
priorities’ (2021) Advocacy Brief https://au.
int/sites/default/files/documents/41625-do
c-AU_GEWE_Advocacy_Brief ENGLISH_
Final.pdf (accessed 7 July 2022).

20 In addition, in some countries like Burkina
Faso and Malawi, some women battle with
accusations of witchcraft and being punished
for these.

A number of states have either
amended or enacted laws that give life
to the spirit and objectives of the Mapu-
to Protocol. Simangele Mavundla writes
about the Sexual Offences and Domes-
tic Violence Act of 2018 in Eswatini,
which has innovative provisions. It
criminalises sexual harassment and
stalking, offences that are often left out
of the criminal legislation of most coun-
tries but are important as they are often
a prelude to violence and constitute
violations in their own right. The new
Act, while not explicitly criminalizing
marital rape, removes the common law
defence that a woman gives irrevocable
sexual consent by getting married.
Relatedly, Finh Monique Carine
Traoré, when writing about Burkina
Faso, indicates that the country now
outlaws marital rape through the new
Penal Code of 2018. Further, the Penal
Code also criminalises female genital
mutilation (FGM) including sanctions
for those encouraging FGM through
public speeches, words or writings. An
interesting feature of this new penal
code is the outlawing of some harmful
cultural practices, like the mistreatment
of a woman who has given birth to a
child which is not the expected sex by
the husband, or when a woman is infer-
tile. The outlawing of FGM is also
reported by Pierre Olivier Lobe as he
writes about the new Penal Code of
2019 in Cote d’'lvoire. The new law
represses several forms of violence,
FGM as well as early and forced
marriages. An exciting development is
noted coming out of DRC where
through lobbying by civil society organi-
sations and much debates, the country
managed to make use of General
Comment 1 issued by the African
Commission on article 14 of the Mapu-
to Protocol. This resulted in an amend-
ment to the existing law which now
includes a reasonable time that an HIV



positive spouse must observe before they
inform the other spouse about their
status. One of the most tangible exam-
ples of the impact of the Maputo Proto-
col is reported by Basiru Bah in The
Gambia. The country enacted the
Women’s Act of 2010 for the sole
purpose of domesticating the provisions
of both CEDAW and the Maputo
Protocol. This demonstrates a tangible
positive impact of the Maputo Protocol
on the domestic laws and policies of
member states. These laws are an
encouraging indication of the efforts
that states are making to improve the
situation of women in the African conti-
nent.

A general trend that is noted in the
different countries is the reluctance, or
lack of use of the Maputo Protocol in
the domestic courts. This is caused by
various factors one of which is the lack
of awareness of the provisions of the
instrument by lawyers and judges,
resulting in them not being raised in the
arguments brought before the court.
Trésor Makunya et al argue that in the
DRC and in civil jurisdictions in gener-
al, there is a lack of appreciation of the
internationalization of various legal
issues through international instru-
ments. In the Eswatini case of Sacolo v
Sacolo, the lawyers raised the Maputo
Protocol and other international instru-
ments in their heads of argument, but
the court concluded that there was no
need to resort to international instru-
ments when the domestic laws are suffi-
cient in resolving the matter at hand.?!

It is generally noted that legal teach-
ing at tertiary level on the continent is
continuously evolving human rights

21 Makhosazane Eunice Sacolo (nee Dliamini) and
Women and Law — Eswatini v Jukhi Justice
Sacolo and Others Unreported: (1403/16)
2019 SZHC (166).
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education starting from undergraduate
programmes. For example, Henok
Ashagrey indicates that Ethiopia has a
harmonized legal education curriculum
that is taught at all the 32 laws schools
in the country. This curriculum includes
comprehensive coverage of the African
human rights system, including the
Maputo Protocol. The participation of
law students in international human
rights moot competitions, such as those
run by the Centre for Human Rights,
has also assisted in enhancing their
depth of knowledge as writes Basiruh
Bah on the law students at the Universi-
ty of The Gambia.

There is still a challenge with state
reporting on the Maputo Protocol with
a number of state parties that have not
yet submitted a report to the African
Commission. For example, despite
having ratified the Maputo Protocol in
2011, Coéte d’Ivoire is yet to submit a
report on the Maputo Protocol. This is
also the case with Ghana, as Ady Couli-
baly writes, who also cites various chal-
lenges including lack of resources.
However, Ghana has still managed to
timely submit reports to the United
Nations Human Rights Council in terms
of the Universal Period Review process
as well as report on Beijing+25. This
indicates a lack of prioritization of the
African human rights system but could
also be a result of the poor funding
status of the African state reporting
process. The United Nations (UN)
processes are often funded by the United
Nations  Development  Programme
(UNDP) in most African countries,
hence making it easier for the states to
report. This, however, should not be
used as an excuse to discard reporting to
the African Commission altogether, as
the same information gathered for the
UN reports can be used to report to the
African Commission.
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4 Challenges and opportunities

A pervasive problem noted in the effec-
tiveness of the Maputo Protocol is the
lack of domestication of the instrument.
This is especially evident in dualist
states, and thus leaves the excellent
provisions of the Maputo Protocol to lie
fallow. For example, Ashwanee Budoo-
Scholtz indicates that Mauritius has not
domesticated the Maputo Protocol. It is
negotiating a Gender Equality Bill but it
is premised on the provisions of the
CEDAW instead of the Maputo Proto-
col. The lack of political will to domesti-
cate the Maputo Protocol cascades
down to the reluctance by courts to
make use of its provisions. This point is
noted by Anthonia Dickson on Nigeria
where the lack of domestication results
in lawyers finding it difficult to authori-
tatively rely on the provisions of the
Maputo Protocol.

The lack of awareness on the Mapu-
to Protocol also creates a challenge with
regard to its impact and effectiveness.
There is an opportunity for civil society
organisations and national human rights
institutions to increase knowledge levels
on the Maputo Protocol for important
stakeholders like state officials, parlia-
ment, judiciary and women generally.
These stakeholders include the media
who in turn have an even bigger audi-
ence that can benefit from awareness
raising campaigns on the Maputo Proto-
col.

There is also a need for member
states to be deliberate about budget allo-
cations for the implementation of
programmes that promote the rights of
women in line with the Maputo Proto-
col. The enactment of robust laws on its
own does not amount to progress if such
laws are not backed up by funding to
adequately implement them. For exam-

ple, laws on protection of women from
domestic violence are rendered ineffec-
tive if the state does not have funding to
prosecute offenders and to provide safe
shelters for women who have been
subjected to domestic violence. Similar-
ly, without funding for forensic investi-
gation of sexual violence, it is difficult to
effectively prosecute and convict offend-
ers.

5 Conclusion

The Maputo Protocol is an excellent
innovative instrument which has the
potential to vastly improve the lives of
African women. If properly implement-
ed, it can empower women on the conti-
nent and give them the means to equally
participate in society and increase their
productivity. There is need to address
societal impediments and stereotypes
that render women inferior to men.



THE IMPACT OF THE
MAPUTO PROTOCOL IN

BURKINA FASO

Finh Monique Carine Traoré*

1 Introduction

The year 2020 marked the end of Burki-
na Faso’s first democratic regime after a
transitional period that lasted one year.
This followed the popular uprising of
October 2014, during which the power
of the street was on a winning path
against a 27-year regime of oppression,
violation of human rights and the rule of
law. It has now been about seven years
since the Burkinabé? began to hope for a
real democracy and the implementation
of a system of accountability that would
bring justice to the victims of the many
violations that took place during the
former regime. The questions that arise
are what is then the human rights record
after the first term of what was supposed
to be a new era in the country? Have
people seen their hopes come true?

* LLB, LLM (Public Law) (Universite Privee
de Ouagadougou), LLM (HRDA) (UP);
Legal Expert, Secretariat of the African
Committee of Experts on the Rights and
Welfare of the Child.

1 L Chouli ‘L’insurrection populaire et la
Transition au Burkina Faso’ (2015) https://
www.researchgate.net/publication/2735176
90_L’insurrection_populaire_et_la_Transitio
n_au_Burkina_Faso (accessed 31 October
2020).

2 Official name of the inhabitants or natives of
Burkina Faso. It should be noted that this
name as well as the name of the country is
taken from the national tongues and was
instituted by President Thomas Sankara in
his desire to break with imperialism on
4 August 1984.

It should be noted that some efforts
have been made in accessing justice and
establishing a system of trust between
the State and the people about the reali-
sation of the rights of the latter.
Complex cases such as that of the assas-
sination of former President Thomas
Sankara and Norbert Zongo in which
the younger brother of the President of
the former regime, Blaise Compaoré, is
allegedly involved have seen significant
progress. The case of the murder of
former investigative journalist Norbert
Zongo had become cold as a result of
the political connections of the prime
suspect, Frangois Compaoré, the broth-
er of the then President.’ Eventually,
the case reopened in 2015 and the
procedure is underway to prosecute
those involved. Similarly, the case of the
attempted putsch of 15 and 16 Septem-
ber 2015 has been adjudicated by the

3 B Jaffret ‘Les affaires Sankara et Frangois
Compaoré suivies de pres avant le voyage de
Macron’ Mediapart November 2017 https://
blogs.mediapart.fr/bruno-jaffre/blog/08111
7/les-affaires-sankara-et-francois-compaore-
suivies-de-pres-avant-le-voyage-de-macron
(accessed 12 November 2020).

4 B Roger ‘Proces du putsch manqué au
Burkina Faso: Gilbert Diendéré et Djibrill
Bassolé condamnés a 20 ans et 10 ans de
prison’ Jeune Afrique 2019 https://www.
jeuneafrique.com/823052/politique/proces-
du-putsch-manque-au-burkina-faso-gilbert-di
endere-et-djibrill-bassole-condamnes-respec
tivement-a-20-ans-et-10-ans-de-prison/
(accessed 1 November 2020).
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national courts and the guilty parties
were sentenced to substantial sentences
in September 2019.°

Some institutional reforms have also
taken place, such as the reform of the
justice system that took place during the
transition, which was aimed at giving
the judicial system more freedom, and
generally to build a system of accounta-
bility for the violations of the rule of
law, and human rights. Some of these
efforts, initiated by the transitional
regime and continued by the current
regime, augured promising achieve-
ments for the future of human rights in
the country. However, this was without
counting on the occurrence of an unpre-
dictable element, which is the security
crisis that started unfolding in the coun-
try. The country started experiencing a
serious security crisis due to increased
terrorist attacks, which commenced in
2015 in Ouagadougou, the capital city
of the country, when a restaurant and a
hotel were attacked few days after the
inauguration of the President of the
current regime.6 From then, the country
became disrupted by attacks in many
other forms but with the same conse-
quences of the loss of human lives. The
crisis led to a major humanitarian crisis,
as more than a million people were
displaced in the country.’

Besides this, it should be noted that
some issues that deserved to be settled
could not be. One case in point is the
popular uprising which, according to the
Mouvement Burkinabé des Droits de
I’Homme et des Peuples (MBDHP), result-

As above.

‘Le Burkina Faso face au djihadiste’ L'express
2017 https://www.lexpress.fr/actualite/mon
de/afrique/le-burkina-faso-face-au-djihadis
me_1754263.html (accessed 9 November
2021).

7 Conseil National de Secours d’Urgence et de
Rehabilitation ‘Statistics on the registration
of IDPs in Burkina Faso’ 8 August 2020.

o\ W

ed in about 34 deaths across the coun-
try, and about 400 injured in October
2014.8 Those allegedly involved in that
case could not be tried, thus violating
the victims’ right to have access to
justice and to remedies. The trial did not
take place because of procedural legal
issues. Other problems persisted such as
strikes and social discontent, sometimes
due to frustrations resulting from the
actions of the old regime.

However, despite all these challeng-
es, the state has always committed to
the ratification of international human
rights instruments although the imple-
mentation leaves much to be desired.
For example, the country was among
the first countries in July 1998, to make
the declaration under article 34(6) of the
Protocol to the African Charter on
Human and Peoples’ Rights on the
Establishment of an African Court on
Human and Peoples’ Rights of June
1998, giving direct access to individuals
and non-governmental organisations
(NGOs) to the African Court. Moreo-
ver, Burkina Faso ratified the Protocol
to the African Charter on Human and
Peoples’ Rights on the Rights of
Women in Africa (Maputo Protocol) in
June 2006.

With regard to the status of women
in the country, Burkina Faso is a state
party to both the Convention on the
Elimination of all forms of Discrimina-
tion Against Women (CEDAW) and
the Maputo Protocol. The two instru-
ments provide obligations for the state
to take necessary steps towards the full
enjoyment of the rights of women.
However, this is not the case due to the
state’s unwillingness to adhere totally to

8 Report of the Burkinabé Movement on
Human and Peoples’ Rights (MBDHP) on
the Population Upraising of 30 and
31 October 2014.



its treaty obligations. Although the state
has made remarkable progress in terms
of policy and legislative reforms’ to
align with its obligations under the
Maputo Protocol, many other efforts are
expected from the state. Women across
the country continue to experience
many violations of their rights. Women
continue to encounter gender-based
violations and discrimination. They are
still victims of harmful traditional prac-
tices. Some of those harmful traditional
practices include accusations of witch-
craft and punishment in the form of
banishment from home and families.!”
The girl child equally continues to face
harmful traditional practices such as
female genital mutilation (FGM), as
well as early and forced rnarriages.11
Women are still victims of maternal
mortality and face challenges with
regards to the realisation of their sexual
and reproductive rights.12 Similarly, the
level of participation of women in poli-
tics is not satisfactory. Despite the
continuing improvement on the status of
women in Burkina Faso, these are
among other challenges that show that
the implementation of the Maputo
Protocol is still limited.

2 Ratification of the Maputo
Protocol

As mentioned above, Burkina Faso rati-
fied the Maputo Protocol on 9 June
2006 after signing it on 26 February
2004. The instruments of ratification
were deposited on 9 August 2006.13 The

9 See the sections on policy and legislative
reform below.

10 Japan International Cooperation Agency,
Mitsubishi UFJ Research and Consulting
Co., Ltd. Country Gender Profile: Burkina
Faso (2013) at 6 https://www.jica.go.jp/eng
lish/our_work/thematic_issues/gender/bac
kground/c8h0vm0000anjqj6-att/burkina
faso_2013.pdf (accessed 9 November 2021).

11  Asabove, 14.

12 As above.
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country was therefore among the first to
ratify the Maputo Protocol. It ratified
the Protocol without entering any reser-
vation.

With regards to the ratification
process in Burkina Faso, it has to be
noted that article 148 of the Constitu-
tion of Burkina Faso'* gives power to
the President to negotiate, sign and rati-
fy international treaties.!> However, the
Constitution specifies that the authorisa-
tion of ratification of peace agreement,
trade treaties, treaties that involve the
finance of the State, those modifying
legislative provisions and treaties that
have to do with the status of persons
have to be approved by an Act of Parlia-
ment.'6 The procedure is as follows: the
relevant ministry or department has to
present a draft request for ratification to
the concerned ministry cabinet. When
the cabinet approves the draft request, it
is forwarded to the parliament which
must adopt a law giving the authorisa-
tion to ratify the treaty.

The ratification of the Maputo
Protocol followed the above-mentioned
Constitutional procedure. The Ministry
for the Promotion of Human Rights
submitted the draft request for ratifica-
tion to the Cabinet of the Ministry. The
draft was approved and sent to the
parliament. The parliament then adopt-
ed the law authorising the ratification!’
and the government proceeded to the

13 See the ratification status: https://www.
achpr.org/states (accessed 1 November
2020).

14  The Constitution of Burkina Faso of 2 June
1991 up to date of the 2012 amendments.

15  As above, article 148.

16  As above, article 149.

17 Loi no 021-2005/AN du 19 mai 2005 portant
autorisation de ratification du protocole a la
Charte africaine des droits de I’lhomme et des
peoples relatif aux droits de la femme en Afrique
adopté par la Conférence des Chefs d’Etat et de
Gouvernement de I’Union africaine, le 11 juillet
2003 a Maputo.
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ratification. After the law was adopted
on 19 May 2005, it was promulgated
through  presidential decree and
published in the Official Journal for its
entry into force. The instruments of rati-
fication were then sent to the Secretariat
of the African Commission on Human
and Peoples’ Rights, through the Minis-
try of Foreign Affairs.

Before the parliament approves the
draft request, it is debated in a parlia-
mentary debate. At the debate on the
ratification of the Maputo Protocol, the
Ministry for the Promotion of Women
in defending the draft had to give argu-
ments for the ratification. During the
debate, it was argued that the relevance
of the issues addressed in the Maputo
Protocol made the instrument a perti-
nent one for the situation of African
women. It was also argued that in the
context of Burkina Faso, the ratification
of the Maputo Protocol will ensure the
state’s commitment to the promotion
and protection of human rights and also
enhance its commitment towards
women’s rights p1rotection.18 Some
specificities of the Maputo Protocol
were presented and it was argued that it
will help fill the gaps in the national
framework, and also in the already
existing global framework of women’s
rights protection. '’

3 Identification of the
government focal point

The focal point of the government on its
response and responsibilities under the
African Charter on Human and
Peoples’ Rights (African Charter) and
its supplementary instruments, such as
the Maputo Protocol, is the Ministére des

18  Exposé des motifs presented before parliament
by the Minister for the Promotion of
‘Women.

19  Asabove.

Droits Humains et de la Promotion Civique
(MDHPC) (Ministry of Human Rights
and Civic Promotion). This Ministry is
supplied with information by the
Ministére de la Femme, de la Solidarité
Nationale, de la Famille et de [’Action
humanitaire  (Ministry of Women,
National Solidarity, the Family and
Humanitarian Action) when it comes to
the response and responsibilities of the
state regarding the Maputo Protocol.
The MDHPC is equipped with a struc-
ture in charge of monitoring the imple-
mentation of international treaties,
which is the Direction de Suivi des Accords
Internationaux (Directorate in charge of
following up international agreements).

The MDHPC also has the Comité
Interministériel de Droits Humains et du
Droit International Humanitaire
(CIMDIH) (Inter-Ministerial Commit-
tee for Human Rights and International
Humanitarian Law).20 The CIMDIH is
tasked with supporting and advising the
government, to devise policies and strat-
egies, and to host activities directed
towards the full realisation of human
rights and international humanitarian
law principles. It also supports the
government in drafting its different
reports to both the United Nations (UN)
and the African Union (AU) treaty
monitoring bodies.

With regard to the Ministry in
Charge of Women, it is equipped with
the Direction de la Promotion du Genre
(Directorate for the Promotion of
Women and Gender). This department
provides support and assistance to the
government in terms of making policies

20  See the décret 2005-100/ PRES/PM/MPDH du
23 février 2005 portant création, attributions,
composition et fonctionnement du  Comité
interministériel des droits humains et du droit
international humanitaire amended by the
décret 2008-740/PRES/PM/MPDH du
17 novembre 2008.



for the promotion of the rights of
women. It also contributes to the state
reporting process on the Maputo Proto-
col.

To sum up, the focal points of the
government concerning its response and
responsibilities on the Maputo Protocol
are the MDHPC through the Directo-
rate in charge of following up interna-
tional agreements, the CIMDIH, the
Ministry in Charge of Women, National
Solidarity and the Family through the
Directorate for the Promotion of
Women and Gender.

With regards to communications
with the African Commission, it is done
through diplomatic channel. In that
sense, the Ministry of Foreign Affairs is
the key channel through which every
other focus point communicates with
the African Commission. Embassies are
sometimes involved in the process.
Generally, the institutionalisation of the
state’s responsibilities lacks focus on the
Maputo protocol. The focus is often on
the African Charter. This also translates
into the availability of information
about the contents and usefulness of the
Maputo Protocol in the sense that most
of the interviewees did not have very
advanced levels of information on
aspects of the Maputo Protocol. Some
of them that had very brief information
on the Maputo Protocol, the African
Charter and the African system in
general, argued that the African system
generally lacks an institutional frame-
work that is sufficiently organised and
equipped with a mechanism that specifi-
cally focuses on accountability. They
stated that human rights instruments
need capacity in terms of budgetary and
operational support and involvement
with donors for their effectiveness. This
is what sometimes makes States to feel
more bound by UN instruments.
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4 Domestication or incorporation

The Preamble of the Constitution of
Burkina Faso, which is an integral part
of the document and which has the
same value as its provisions, solemnly
reaffirms the commitment of Burkina
Faso to respect the African Charter in its
entirety.21 The bill of rights contained in
Burkina Faso’s Constitution is also in
accordance with the rights recognised
under the African Charter in general,
and the Maputo Protocol since it was
drafted and adopted after the ratification
of the African Charter, thereby, drawing
inspiration from the latter. This bill of
rights provides for civil and political
rights, as well as economic, social and
cultural rights. While civil and political
rights are all justiciable, some economic,
social, and cultural rights are not justi-
ciable.

Even if the Constitution does not
specifically mention the Maputo Proto-
col, since the latter was adopted under
article 66 of the African Charter, the
Constitution also includes women'’s
rights as protected by the Maputo Proto-
col. The principle of supremacy of inter-
national treaties and agreements is also
clearly stated in the Constitution which
states that ratified and approved treaties
have superior authority over domestic
laws.?? International agreements there-
fore have a higher value than the
Constitution, which is the supreme
norm and by ricochet, they have a high-
er value than all the norms of the legal
system. The Maputo Protocol has thus
prevailed upon the Constitution and all
the other norms and in case of conflict
between them, the Maputo Protocol is
considered superior.

21  Preamble of the Constitution of Burkina
Faso, para 8.
22 Asabove, art 151; own translation.
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Burkina Faso is a monist state.
There is therefore no special process of
domestication of treaties. As soon as
they enter into force and they have been
ratified by the country, they automati-
cally form part of the national legal
system and their provisions can be
directly invoked before national courts.
Hence, the rights in the Maputo Proto-
col are directly invocable before the
national courts.

5 Legislative reform or adoption

The Constitution of Burkina Faso
provides that before the promulgation
and the implementation of an organic
law, it should first be submitted before
the Constitutional Council.?®> This is
also required for the ratification of inter-
national agreements since they will form
part of the national legal system. In that
sense, the Maputo Protocol was submit-
ted to the Constitutional Council to find
out whether it was compatible with the
Constitution. The Constitutional Coun-
cil found that the Maputo Protocol’s
provisions were compatible with the
Constitution.?* After this advisory deci-
sion, the government then proceeded
with the ratification process.

There have been several legislative
reforms in the form of the enactment of
laws to give effect to the Maputo Proto-
col. First, the Constitution of 2 June
1991 was amended in 2012 by the Law
033-2012/AN of 11 June 2012. The
Constitution already laid down the prin-
ciple of equality of birth for all Burkina-
beé, but introduced through this

23 Asabove, art 155.

24 Avisjuridique no 2006-001/CC du 24 février 2006
sur la conformité a la Constitution du 2 juin 1991,
au Protocole @ la Charte africaine des droits de
lhomme et des peoples relative aux droits de la
femme en Afrique, adopté par la Conférence des
Chefs d’Etat et de Gouvernement de I'Union
Africaine le 11 juillet 2003 a Maputo.

amendment, the issue of gender promo-
tion as a factor in the achievement of
gender equality of rights between men
and women in Burkina Faso.%

Similarly, a law on Agrarian and
Land Reorganisation?® was adopted on
2 July 2012. According to this law, the
planning and sustainable development
of the territory, the management of land
and other natural resources as well as
the regulation of real property rights are
governed, among other things, by the
principles of gender, respect for human
rights and equity.?’ In the same vein,
the law 0034-2009/AN of 24 July 2009
on rural land tenure?® was adopted, and
gives men and women the same rights
of access to and enjoyment of land.

Also, the law 010-2009/AN of 16
April 2009 establishing quotas for legis-
lative and municipal elections®® was
adopted. The adoption of this law is a
normative step forward, given the social
environment which is not conducive to
the acceptance of women in politics.

Other general legislative reforms
were also adopted, with particular provi-
sions to protect women. Among those is
the law 029-2008/AN of 15 May 2008
on the fight against trafficking in
persons and similar practices.30 This
law provides for particularly severe
penalties when the victim is a vulnerable
person (pregnant woman, child) or
when this has resulted in mutilation or

25 Preamble of the Constitution of Burkina
Faso (n 14) para 5.

26  Loi no 034-2012/AN du 2 juillet 2012 portant
Réorganisation agraire et fonciére.

27  The Constitution of Burkina Faso, art 3.

28  Loi no 0034-2009/AN du 24 juillet 2009 portant
régime foncier rural.

29 Loi no 010-2009/AN du 16 avril 2009 portant
fixation de quotas aux élections législatives et aux
élections municipales.

30  Loi no 029-2008/AN du 15 mai 2008 portant
lutte contre la traite des personnes et les pratiques
assimilées.



permanent disability. Similarly, the
country also adopted law 030-2008/AN
on the fight against HIV/acquired
immunodeficiency syndrome (AIDS)
and the protection of the rights of
persons living with HIV/AIDS.3!

Furthermore, law 028-2008/AN of
13 May 2008 on Labour Code in Burki-
na Faso grants equal opportunities to
men and women in terms of access to
employment. It gives special protection
to pregnant women who are given a
necessary period of maternity leave for
their well-being.

There were also many legislative
reforms under the transitional govern-
ment. The most relevant one for women
is law 061-2015/CNT of 2015 on the
prevention, repression of and reparation
for violence against women and girls
and care for victims of such violence.3?
This law deals extensively with cases of
violations of the rights of women and
girls, especially violence against them. It
also addresses the issue of the punish-
ment of these violations.

In 2018, Burkina Faso adopted a
new Penal Code,33 replacing the Penal
Code of 13 November 1996 which
contained a number of deficiencies. For
instance, many instances of violence
and abuse such as sexual harassment,
marital rape and accusations of witch-
craft were not considered in the previ-
ous Penal Code. The new Penal Code
increased the penalties for offences such
as rape and FGM,34 and went further to
provide for sanctions for those who
encourage FGM through public speech-

31 Loi no 030-2008/AN du 20 mai 2008 portant
lutte contre le VIH/sida et protection des droits des
personnes vivant avec le VIH/sida.

32  Loi mno 061-2015/CNT portant prévention,
répression et réparation des violences d ’égard des
femmes et des filles et prise en charge des victimes.

33 Loino 025-2018/ AN Portant Code Pénal.

34  Asabove, art 517-7.
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es, words or Writings.35 It also intro-
duced offences such as abdu(:tion,3‘6
sexual slavery3’7 and sexual abuse or
torture®® and accusation of witchcraft.
On the issue of abortion, the Penal Code
brings a breakthrough although the
practice is still prohibited upon choice.
Voluntary termination of pregnancy can
be carried out at any time if a doctor
(the previous Penal Code required the
authorisation of at least two doctors)
certifies that maintaining the pregnancy
endangers the woman’s health or that
there is a strong probability that the
unborn child will suffer from a particu-
larly serious illness or inﬁrmity.40 In
cases of rape or incest, if the materiality
of the distress is established by the
public prosecutor, voluntary interrup-
tion of pregnancy can be carried out in
the first 14 weeks of the pregnancy41
(the previous Penal Code was limited to
the first 10 weeks of the pregnancy).

The new Penal Code punishes
moral violence such as the violation of
the sexual and reproductive health rights
of women and girls, the restriction of the
enjoyment of these rights by means of
coercion, extortion, corruption oOr
manipulation, including the prohibition
of the use of contraceptive methods.*? It
also punishes the repudiation or
mistreatment of a woman who gives
birth to a child whose gender was not
expected by the husband, and also infer-

35  Loi no 025-2018/ AN Portant Code Pénal (n 33)

arts 513-9.

36  Loi no 025-2018/AN Portant Code Pénal (n 33)
arts 513-2.

37  Loi no 025-2018/ AN Portant Code Pénal (n 33)
arts 513-4.

38  Loi no 025-2018/ AN Portant Code Pénal (n 33)
arts 513-3.

39  Loi no 025-2018/ AN Portant Code Pénal (n 33)
arts 513-6.

40  Loi no 025-2018/ AN Portant Code Pénal (n 33)
arts 513-13.

41  Loi no 025-2018/ AN Portant Code Pénal (n 33)
arts 513-14 and arts 514-3.

42  Loi n0025-2018/ AN Portant Code Pénal (n 33)
art 513-5.
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tile women.*3 The same applies to the
prohibition of women from income-
generating activities, associative and
political activity and the differential
treatment of wives in the context of
polygamous marriage.44 Similarly, the
definition of marriage has evolved. It
now considers religious and customary
marriage.45 This helps in the repression
of forced marriages since the Personal
and Family Code only gave legal effect
to civil marriage, which made it difficult
to repress a forced marriage as long as it
was not civil. With this new document,
anyone who imposes a marriage on
anyone, whether civil, customary or reli-
gious, falls under the offence of forced
marriage. Also, moral, material or
emotional abandonment in violation of
conjugal obligations and the duties of
rescue and  assistance 1S nNOW
punished.*® This implies that if a
husband or cohabitee abandons a
woman who is pregnant, postmenopau-
sal, or vulnerable due to her age, illness,
infirmity, physical or mental deficiency
apparent or known, he is punishable.

From all the reforms mentioned, the
reform of the Penal Code is the one that
most takes into account the issues
addressed in the Maputo Protocol. The
new Penal Code contains many innova-
tions that are in line with the spirit of
the Maputo Protocol and brings forward
the protection of women’s rights in
general. It made up for many of the
shortcomings that existed in the system,
although some issues still need to be
addressed.

With regard to the existence of
specific budget for the implementation

43 Asabove.

44 As above.

45  Loi no 025-2018/ AN Portant Code Pénal (n 57)
art 531-1.

46  As above, art 531-2.

of the Maputo Protocol, an interviewee
affirmed that the budget allocated for
the African Charter is aimed at imple-
menting the Charter as a whole. They
stated that there is no different budget
for the Maputo Protocol specifically.

6 Policy reform or formulation

In general, policies and strategies do not
mention that they are adopted to give
effect to the Maputo Protocol. However,
they can be considered to give effect to
the Maputo Protocol. Some of them are
worthy of mention such as the National
Human Rights and Civic Promotion
Policy.47 This policy was adopted in
2013 and covers the period 2013-2022.
The policy explains the foundations of
the government’s intervention in the
area of human rights and civic promo-
tion, and presents the related missions.
It aims to contribute to the respect for
human rights and rule of law for the
construction of a society of peace, civic-
mindedness and sustainable develop-
ment by 2020.

The second one is the National
Gender Policy48 which was adopted in
July 2009. This document is a frame of
reference and guidance for all actors
involved in promoting gender equity
and equality. It aims to contribute to a
harmonious, balanced and integral
development of all Burkinabe, by elimi-
nating inequalities and disparities
between men and women in all areas,
and by promoting their fundamental
rights.49

47  Politique Nationale des Droits humains et de la
Promotion civique, Journal officiel, 2013-06-06,
no 23.

48  Document de la Politique Nationale Genre du
Burkina Faso (2009) http://www.africanchild
forum.org/clr/policy%20per%20country/
burkina%20faso/bfaso_gender_2009_fr.pdf
(accessed 3 November 2020).

49  The Constitution of Burkina Faso preface,
para 3.



Third, the National Health Policy,>°
adopted in 2000 and implemented
through the National Health Develop-
ment Plan (PNDS) 2001-2010, was
revised in 2011 with the aim of improv-
ing the well-being and health of the
population by 2020. The implementa-
tion of the PNDS 2001-2010 has
produced results in terms of improving
health coverage, the quality and use of
services, the supply of health services in
terms of assisted childbirth, the manage-
ment of obstetric emergencies, the fight
against epidemics, immunisation with
the introduction of new vaccines and
the management of endemic-epidemic
diseases. The PNDS 2011-2020, is based
on primary health care principles and
values of equity, social justice, solidari-
ty, accountability, ethics, probity,
respect for the cultural identity of
communities and patients’ rights, as
well as a gender approach and good
governance. The PNDS pays particular
attention to the health of vulnerable
groups such as women, children, the
elderly, affected by communicable and
non-communicable diseases and charac-
terissled by high morbidity and mortali-
ty.

Fourth, the National Employment
Policy,52 adopted on 15 May 2008, is in
line with the Government’s efforts to
combat poverty and promote economic

50  Ministere de la santé Politique nationale de santé
(2011) https://www.prb.org/wp-content/up
loads/2018/05/Politique-Nationale-de-San
te%CC%81-2011.-Burkina-Faso.pdf
(accessed 4 November 2020).

51  Ministere de la Santé et de I'Hygiene Publique *
Plan national de développement sanitaire
(PNDS) 2011-2020’ 4 December 2020 https:
//www.sante.gov.bf/ detail?tx_news_pil%5B
action%5D=detail&tx_news_pil %5Bcontrol
ler%5D=News&tx_news_pil%5Bnews%5D
=347&cHash=3c72178a7d4bfeld0dd371ea2
d933389 (accessed 4 November 2020).

52 Ministere de la Jeunesse et de 'emploi Politiqgue
nationale de I’Emploi (2008) http://www.onef.
gov.bf/download/politique-nationale-empl
oi.pdf (accessed 4 November 2020).
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development and social progress. The
policy provides for actions through
projects supported by technical and
financial partners. The State has gradu-
ally set up an operational mechanism to
combat poverty and unemployment,
including the fund to support women'’s
income-generating activities, the Youth
Initiatives Support Fund, the Informal
Sector Support Fund and the Special
Job Creation Programme 2012-2014.

Fifth, the National Plan for Acceler-
ating Family Planning (PNAPF),>3
adopted for the period 2016-2020, is the
second strategic axis of the National
Economic and Social Development
Plan (PNDES) which aims to act rapid-
ly on the quantity and quality of human
capital, as well as the opportunities and
conditions of the full valorisation of the
said capital. It aims at maintaining the
health and well-being of women and
their families through family planning,
given that women face challenges due to
risks to the health of the mother and the
child in close-in-range pregnancies,
early pregnancies, unsafe abortions, late
care seeking, difficulties of access and
lack of adequate obstetrical and neona-
tal care.

Finally, the policy of free health
care for children under five and preg-
nant women was launched on 2 April
2016 and includes free childbirth and
caesarean deliveries, free care for preg-
nant women and after childbirth for up
to 42 days, free care for obstetric fistulas
and free screening for cervical and

53 Plan National d’Accélération de Planifi-
cation Familiale http://www.health policy
plus.com/ns/pubs/8212-8375_PNA PF.pdfb
(accessed 4 November 2020).
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breast cancer in women.>* It is fully in
line with Sustainable Development
Goals.

7 Impact on the judiciary

In monist states, the mere ratification of
an international treaty means that the
provisions of that treaty become directly
part of the judicial system. Therefore,
individuals can invoke them in support
of their claims before national courts,
and judges can also invoke them in
support of their arguments. However,
the general tendency in civil law coun-
tries is to be attached to national instru-
ments. It is in this sense that the
Burkinabe judge is very attached to
national laws and rarely refers to the
instruments of the AU or the UN. For
this reason, till now, no Burkinabé court
has mentioned the provisions of the
Maputo Protocol in its decision. The
only time the Maputo Protocol was
mentioned by a court in Burkina Faso is
the legal opinion of the Constitutional
Court in 2006, the Avis juridique no 2006-
001/CC du 24/02/2006 sur la conformité a
la Constitution du 2 juin 1991, du Protocole
a la Charte africaine des droits de I’lhomme et
des peoples relative aux droits de la femme en
Afrique, adopté par la Conférence des Chefs
d’Etat et de Gouvernement de I’'Union Afric-
aine le 11 juillet 2003 a Maputo where it
was declared the Maputo Protocol is in
conformity with Burkina Faso’s Consti-
tution.

Interviewed stakeholders explain
that the system is such that when an
international agreement is ratified, there
are legislative reforms to incorporate

54 Réseau de Prévention des Crises Alimen-
taires ‘Gratuité des soins au profit des
femmes enceintes et des enfants de 5 ans’
https://www.food-security.net/bestpractice/
gratuite-des-soins-au-profit-des-femmes-enc
eintes-et-des-enfants-de-5-ans/ (accessed
9 November 2021).

these international instruments into the
national system. As a result, direct use
of the provisions of the treaty is no
longer very necessary as national laws
reflect it. With regard to the Maputo
Protocol, it was explained that the new
Penal Code takes into account all the
issues dealt with therein and therefore
the Burkinabé judge no longer needs to
refer directly to its provisions. It was
also explained that the Burkinabe judges
are rarely trained on the use of interna-
tional legal instruments. Hence, they are
more oriented towards national instru-
ments.

It was therefore suggested that judg-
es and lawyers be trained on the use of
international instruments that offer
greater guarantees for the exercise of
certain rights. It was also suggested that
human rights organisations and other
human rights associations should play
their part in drawing the attention of
judicial actors to the issue.

8 Awareness and use by civil
society

The African Commission held an
awareness-raising/promotion mission in
Burkina Faso in 2001 and during this
mission, it recalled the importance of
civil society organisations (CSOs) and
NGOs in the implementation process of
the African Charter. The delegation of
the African Commission called on
CSOs and NGOs, in particular, to focus
on advocacy and awareness-raising
activities, in order to promote the Afri-
can Charter and other African instru-
ments.> Unfortunately, till date, very
few CSOs in Burkina Faso, working in
the field of human rights use the African

55 Commission afticaine des droits de I'homme et des peo
ples ‘Burkina Faso : Mission de promotion,
2001’ https ://www.achpr.org/fr_states/mis
sionreport?id=43 (accessed 31 March 2022).



Charter and the Maputo Protocol in
their work.

Among them is the Association des
femmes juristes du Burkina Faso (Associa-
tion of Women Lawyers of Burkina
Faso). The organisation’s missions
include raising awareness of and
promoting all women’s and family
rights through information and sensiti-
sation, studying national and interna-
tional legislation on women and the
family and suggesting various actions in
favour of women to the political author-
ities. The association makes extensive
use of the Maputo Protocol and other
instruments in its advocacy work and
training activities.

Similarly, the Information and
Documentation Centre (CIDOC)
which, among other things works to
promote human rights, has trained
CSOs on the rights contained in the
Maputo Protocol and how to use it for
advocacy and monitoring activities. Till
now, no NGO with observer status has
submitted a shadow report on the
Maputo Protocol.

9 Awareness and use by lawyers
and judicial officers (law
societies and other practicing
lawyers)

The lack of awareness about interna-
tional instruments also affects lawyers
and judicial officers, with the result that
lawyers have rarely invoked these
instruments in their submissions to
national courts. Some interviewed stake-
holders confessed that there was a low
tendency to use the Maputo Protocol in
their submissions because there is very
little awareness about the rights
contained in the instrument, and about
international instruments in general.
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They state that there is a need to train
actors in the use of these instruments.

Others explained that they do not
really need to directly invoke the Mapu-
to Protocol in support of their argu-
ments because national laws take
sufficiently into account international
instruments. In the case of the Maputo
Protocol, they believe that the new
Penal Code is quite extensive in terms of
protecting women'’s rights and therefore
they do not necessarily need to directly
invoke its provisions.

10 Higher education and academic
writing

Burkina Faso has public and private
universities where basic law training is
available. Although the contents of the
programmes differ slightly from one
university to another, the structure of
the programme is such that it takes three
years to obtain the first degree and two
more years to obtain the master’s
degree. Public international Ilaw is
taught from second year and human
rights law forms part of the course. In
the third year, human rights law is
taught, and the different human rights
protection systems, including the Afri-
can system are discussed. When elabo-
rating on the African system of human
rights protection, mention is made of
the African Charter and its different
supplementary instruments. This is
where the Maputo Protocol is intro-
duced to the students. It is just
mentioned that there is a specific instru-
ment on the rights of women at the Afri-
can level. However, there 1is no
particular focus on the Maputo Protocol
and its rights.

Besides the basic law training, there
are specific trainings in the different
legal professions. For example, the Ecole
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Nationale d’Administration et de Magistra-
ture (ENAM) (National School of
Administration and Magistracy), the bar
school, and the school of Diplomacy
offer international public law courses in
their programmes. Questions around
human rights protection are discussed
but just briefly. At this level too, the
Maputo Protocol is not at the centre of
discussions.

With regard to academics, to date,
they have not shown interest in the
Maputo Protocol in their writings. Few
dissertations and thesis have sometimes
mentioned it but without any particular
focus. It is to be noted that academics
do not generally show interest in human
rights. Rather, they are tempted to lose
interest because of the system. Accord-
ing to some interviewed stakeholders,
the Conseil Africain et Malgache pour
I’Enseignement Supérieur (CAMES) which
is in charge of examining academicians
for their promotional exams has the
culture to disregard human rights
papers. They strongly advice academics
to rather write on public international
law topics.

11 Impact on independent state
institutions

There is a national human rights
commission (CNDH) in Burkina Faso
and the Meédiateur du Faso (Ombuds-
man). The mandate of the latter is more
general, and not only oriented towards
human rights issues. In dealing with
issues of citizens’ rights, the Meédiateur
du Faso refers more to national instru-
ments, particularly those provided for in
administrative law. As a result, the insti-
tution does not have the African human
rights protection system as a focus or
interest and has not really used the
Maputo Protocol in its activities.

The mandate of the CNDH is to
promote, protect and defend human
rights in general. Although this mission
includes the issue of the protection of
women’s rights, the CNDH does not
focus on the African human rights
protection system. As a result, there has
not been any activity of the CNDH that
specifically relies on the Maputo Proto-
col.

These institutions are also not
involved in any follow up of the imple-
mentation of the concluding observa-
tions of the African Commission,
because the legislative acts establishing
them and their mandate do not provide
for this, which constitutes a limit in this
respect. However, they participate in the
national validation workshops before
state reports are submitted.

12 State reporting

The MDHPC is the ministry that is
responsible for state reporting under
international human rights treaties. Its
department in charge of following up
international agreements is the body
responsible for implementing this obli-
gation. Depending on the area of
concern of the treaty, other government
departments are involved. In the case of
the Maputo Protocol, the Ministry of
Women, National Solidarity, the Fami-
ly and Humanitarian Action is in charge
of accompanying the MDHPC in the
process. The CIMDIH also plays a key
role in the process.

The state reporting process before
the different human rights monitoring
bodies can be described as follows. The
MDHPC and the other concerned
government ministries develop the first
draft. This draft is generated by the tech-
nical departments of the ministries and
they can seek for outsider expertise



when it is needed. This draft is present-
ed during a workshop. The draft is
discussed and amended where necessary
before adoption. The workshop involves
different stakeholders including govern-
ment structures, independent institu-
tions such as the Ombudsman, the
CNDH as well as CSOs. The draft is
transferred to the CIMDIH for review
and after that, adopted in a cabinet
meeting. Finally, the report is sent to the
relevant human rights treaty monitoring
body through the Ministry of Foreign
Affairs and Regional Integration.

The most recent report on the Afri-
can Charter, the report submitted in
2015 spanning the period 2011-2015
addressed issues related to the imple-
mentation of the Maputo Protocol.>®
The government delegations for the
presentation constituted officials from
the MDHPC and those in charge of
women and gender promotion.57 The
delegation was quite considerate of
gender representation and reflected an
adequate representation of women (four
women including the head of delega-
tion).58

The African Commission made
pertinent  concluding  observations
following the presentation of the report
such as recalling Burkina Faso to
respect its reporting obligation under
article 26 of the Maputo Protocol. Other
recommendations have been made
based on the issues that were found by
the African Commission from the

56  African Commission ‘Burkina Faso: Third
and Fourth Periodic Report (2011-2013)
submitted on 7 August 2015 https://www.
achpr.org/states/statereport?id=101
(accessed 31 March 2022).

57  AfricanCommission ‘Concluding Observations
and Recommendations on the Combined Pe
riodic Report of Burkina Faso, 2011-2013’
https://www.achpr.org/sessions/conclud
ingobservation?id=120 (accessed 31 March
2022).

58  African Commission (n 56) para 3.
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report. The African Commission recom-
mended the state to do the following:

* to guarantee the protection of
women’s reproductive health and
ensure their access to adequate and
affordable health services;

* to guarantee conditions of detention
that take into account the specific
needs of women, particularly
pregnant women and those detained
with their children;

» to eliminate the practice of excision
clandestinely, including the
establishment of severe penalties for
all those involved, including parents
and family members.

The African Commission further recom-
mended to the State to put in place:

* a unit to receive victims of sexual
violence in police stations and
hospitals authorised to collect
evidence of the attack in order to
enable the prosecution and effective
conviction of the perpetrators of the
violence;

* acompensation fund for victims;
» a psychological support department;

e include a budget line for the
operationalization of the right to
reparation for victims.50

The government does not have any offi-
cial platform for dissemination of
concluding observations.  Although
there is no national mechanism for the
implementation and follow-up of
concluding observations, the govern-
ment has taken steps to implement these
concluding observations. Most of the
issues pointed out by the African
Commission were settled with the adop-
tion of the new Penal Code. In addition,
some of the strategies and policies that
were previously discussed are the result

59  African Commission (n 56) paras 62-69.
60  African Commission (n 56) para 70.
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of the implementations of these recom-
mendations.

From the obligation that arises from
the article 26 and 62 of the Maputo
Protocol and the African Charter respec-
tively, Burkina Faso is supposed to
submit a report every two years. The
country is yet to submit the 2017 and
the 2019 Periodic Reports, if the 2015
report is considered to be the initial
report.

13 Communications

Since the adoption of the African Char-
ter, the African Commission has dealt
with only two cases against Burkina
Faso. The first communication was the
communication International PEN v
Burkina Faso of 1994. The file was closed
during the procedure.61 There was
therefore no decision from the African
Commission to be implemented. In the
second communication, Mouvement
Burkinabe des Droits de I’Homme et des
Peuple v Burkina Faso, the African
Commission in 2001 decided on merits
that articles 3, 4, 5, 6, 7, 9(2), 10, 11, 12,
13(2) of the African Charter have been
violated by Burkina Faso. The recom-
mendations that were made by the
Commission, were not properly imple-
mented. However, these communica-
tions were considered before Burkina
Faso ratified the Maputo Protocol. So
far, no communication alleging that
Burkina Faso has violated the provi-
sions of the Maputo Protocol has been
brought before the African Commission.

61 Communication matrix, African Commis-
sion.

14 Special mechanisms and
promotional visits of the
African Commission

Burkina Faso has so far not hosted any
fact-finding wvisits of the African
Commission. Moreover, no special
mechanism of the African Commission
has visited the country to date. Howev-
er, one promotional mission took place
in the country in 2001. The mission was
led by Commissioner Isaac Nguema
with the objectives of:62

. strengthening the dissemination and
implementation of the African Charter
and bringing the African Commission’s
support and encouragement to Burkina
Faso in its search for solutions to the
deepening of the democratisation
process.

The African Commission made some
recommendations to the government.
These are as follows: 93

» To implement the reforms, especially
in the area of Justice and ensure
effective implementation of
commitments made within the
framework of the search for solution
to problems of human rights
violations;

* To make all the necessary
arrangements to combat illiteracy and
poverty, which hinders the enjoyment
of human rights;

* To take necessary measures for the
transformation of the Secretariat of
State for the Promotion of Human
Rights in Ministry and the creation of
a National Commission for Human
Rights in Burkina Faso;

» To accelerate the transmission of the
next periodic report of Burkina to the
Secretariat of the African
Commission with a view to

62  African Commission ‘Burkina Faso: Promo-
tion Mission, 2001’ https://www.achpr.org/
states/missionreport?id=43 (accessed
12 November 2020).

63  Asabove.



scheduling it for submission to the
Commission;

» To play fully its role as the key player
in the promotion and protection of
human rights in the country,
especially through the diffusion of the
African Charter, collaboration with
the African Commission, NGOs and
by creating the enabling environment
for exercising fundamental rights and
freedoms.

After this mission, the country created a
separate ministry in charge of human
rights. The ministry was merged with
the ministry of justice at some point
again, but currently, human rights fall
under a separate ministry. Some aspects
of the recommendations have been bare-
ly implemented. From the date of the
ratification of the Maputo Protocol till
now, no special mechanism of the Afri-
can Commission has visited the country
concerning women'’s rights.

15 Factors that may impede or
enhance the impact of the
Maputo Protocol

From the findings of this study, there
appears to be very little awareness of the
Maputo Protocol and the African
system in general in Burkina Faso. This
is the first factor that may impede the
impact of the Maputo Protocol. Law
practitioners, academics and even the
beneficiaries of the rights contained in
the Maputo Protocol are not aware
enough of the instrument, or do not use
it. In addition, there is a lack of political
will when it comes to the implementa-
tion of the rights therein. Another factor
that may impede the impact of the
Protocol is the mindset of the society.
Subject to exceptions, mentalities are
sometimes outdated to admit the exer-
cise of certain rights contained in the
Maputo Protocol. Questions relating to
the decriminalisation or legalisation of
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abortion, for example, are difficult to
raise in Burkinabé society. The same
applies to questions around polygamy.
Factors like poverty and ignorance may
also be an obstacle for the implementa-
tion of the Maputo Protocol. The persis-
tence of FGM and other harmful
traditional practices against women and
girls is largely due to ignorance. Similar-
ly, forced and early marriages are often
due to ignorance and poverty.

However, with the glimmer of hope
that the insurgency has given the popu-
lation, human rights are becoming a
matter of interest again. New CSOs that
could take the African Commission’s
activities into account in their
programme are emerging. That may
help enhance the impact of the Maputo
Protocol and the Commission.

The African Commission’s missions
in the country could also be a factor that
will enhance the impact of the Maputo
Protocol and the activities of the African
Commission in Burkina Faso. For
example, hosting the African Commis-
sion’s sessions and promotional visits
and mission will help raise awareness
about the African Commission in the
country as was the case when the coun-
try held the 19th ordinary session of the
Commission from 26 March to 4 April
1986.94

Furthermore, a representation of
Burkinabé Commissioners could help
enhance its impact in the country, as the
commissioners play a key role in advo-
cating for the improvement of the
human rights situation in their coun-
tries. It was so during the mandate of
Ms Salamata Sawadogo as Chairperson

64  AfricanCommission ‘State report and concludin
g observations’ https://www.achpr.org/state
reportsandconcludingobservations (accessed
31 March 2021).
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of the African Commission from 2003
to 2007.9 During her mandate, people
learnt more about the African Commis-
sion and its activities. She also advocat-
ed for the adoption of legislations that
comply with the African Charter. She
was also Commissioner for Political
Affairs from 2016 to 2020 and played a
key role in increasing awareness about
the activities of the AU in Burkina Faso.
This is ongoing because she was re-
elected in 2021 as Commissioner for
Health, Humanitarian Affairs and
Social Development at the African
Union Commission.

The media actors are also not famil-
iar with the African Commission’s activ-
ities and therefore, do not include
information about the African Commis-
sion and the Maputo Protocol in their
programme. Giving them information
and training them on the African
Commission’s activities may also help
enhance the impact as they will relay
the information to people.

The general trend, from comparison
with previous years, is that the influence
of the Maputo Protocol is increasing.
More women’s rights NGOs are being
created and NGOs that deal with
human rights in general are starting to
give focus to women’s rights. For these
reasons, the Maputo Protocol is becom-
ing more and more known, although
there is still much to be done

65 Ministére des Affaires Etrangeres, de la
Coopération et des Burkinabé de I’Extérieur
‘Commissaire  Santé, Affaires humani
taires et Développement social de 'UA: Min
ata Samaté/Cessouma élue’ https://www.
mae.gov.bf/detail?tx_news_pil%5Baction%
5D=detail&tx_news_pil%>5Bcontroller%5D
=News&tx_news_pil%5Bnews%5D=409&c
Hash=8410b3e660b0799c346acf4c982118e0
(accessed 19 January 2022).



THE IMPACT OF THE
MAPUTO PROTOCOL IN

CAMEROON

Christele Diwouta Ndongo™

1 Introduction

While the majority of countries have
ratified or acceded to the Maputo Proto-
col, its implementation and application
are still far from becoming a reality.1
Having said that, Cameroon has made
noticeable strides towards the advance-
ment of women’s rights through its
commitments to international and
regional obligations. At national level,
the Preamble of Cameroon’s 1996
Constitution (the Constitution) states
that ‘the human person, without distinc-
tion as to race, religion, sex or belief,
possesses inalienable and sacred rights’
and further that ‘the state shall guaran-
tee all citizens of either sex the rights
and freedoms set forth in the Preamble
of the Constitution’.? The principles of
equality and non-discrimination are
further guaranteed by article 16 of the
Civil Code, article 1 of the Penal Code
and article 84 of the Labour Code.

* LLB University of Buea, PG in Business Law
(University of Dschang), LLM (HRDA)
(UP); Independent Consultant.

1 Equality Now ‘The Maputo Protocol turns
18 today. But what does this mean for
women and girls in Africa?’ https://www.
equalitynow.org/maputo_protocol_turns_18
(accessed 9 September 2021).

2 Preamble of the Constitution of the Republic
of Cameroon.
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In Cameroon, there are several insti-
tutions that deal with human rights in
general and women’s rights specifically.
These institutions include the Ministries
of External Relations, Ministry of
Women’s Empowerment and the Fami-
ly, Social Affairs and Justice, and the
Cameroon National Commission on
Human  Rights and  Freedoms
(NCHRF). Under the decree establish-
ing the Ministry of Women’s Empower-
ment and the Famﬂy,3 there is an entire
directorate for the Promotion and the
Protection of the Family and the Rights
of the Child. Cameroon has acceded to
the major international and regional
human rights treaties, including the
Convention on the Elimination of All
forms of Discrimination Against
Women (CEDAW) and the Maputo
Protocol.4

3 Decree 2012/0638 of 21 December 2012 on
the Organisation of the Ministry of Women’s
Empowerment and the Family.

4 These include: International Covenant on
Civil and Political Rights (Accession 27 June
1984); Optional Protocol to the International
Covenant on Civil and Political Rights
(Accession 27 June 1984); International
Convention on the Elimination of All Forms
of Racial Discrimination (Ratification
24 June 1971); Convention on the Elim-
ination of All Forms of Discrimination
against Women (Ratification 23 August
1994); Optional Protocol to the Convention
on the Elimination of Discrimination against
Women (Accession 7 January 2005); Sup-
plementary Convention on the Abolition of
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As far as policy is concerned, initi-
atives at the level of protecting women
against female genital mutilation (FGM)
and gender-based violence (GBYV)
include the draft Code of the Person and
the Family, which contains favourable
provisions on the rights of women, and
provides a major opportunity for gender
equality and equity. Moreover, the draft
Bill on the Prevention and Punishment
of Violence on Women and Gender
based Discrimination protects women
and establishes legal equality between
men and women. Also worth mention-
ing is the update of the National Action
Plan to fight Female Genital Mutilation
which focuses mainly on sensitisation of
both victims and actors of the phenom-
enon. Areas of concern for women’s
rights in Cameroon include the promo-
tion of equal and equitable access of
women and men, and girls and boys to
education, training and information; the
promotion of equal opportunities for
women and men in the areas of econ-
omy and employment; and increasing
the participation and representation of

Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery (Accession
27 June 1984); Convention for the
Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of Others
(Accession 19 February 1982); Convention
against Torture and Other Cruel, Inhuman
Degrading  Treatment or  Punishment
(Accession 19 December 1986); Optional
Protocol to the Convention Against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Signature 15 Dec-
ember 2009); Convention on the Rights of the
Child (Ratification 11 January 1993);
Optional Protocol to the Convention on the
Rights of the Child on the involvement of
children in armed conflicts (Ratification 4
February 2013); Convention concerning the
Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child
Labour (Ratification 5 June 2002);
Convention relating to the Status of Refugees
(succession 23 October 1961); African Charter
on Human and Peoples’ Rights (Ratification
20 June 1989); and African Charter on the
Rights and Welfare of the Child (Ratification 5
September 1997).

women in the spheres of decision
making and elective offices. In addition,
draft bills remain for decades at parlia-
ment, which has an impact on the full
enjoyment and implementation of
women’s rights in the country.

2 Ratification of the Maputo
Protocol

Cameroon signed the Maputo Protocol
on 25 July 2006, ratified on 13 Septem-
ber 2012 and the instrument of ratifica-
tion was deposited on 28 December
2012, amidst uproar from the clergy,
which called for withdrawal of signature
of the instrument. Members of the cler-
gy based their arguments against signa-
ture of the Maputo Protocol on article
14 on health and reproductive rights.5
According to the clergy, the phrasing of
article 14 and specifically 14(a), (b) and
(c) encourages women to have abor-
tions. General Comment 2 released in
2014 however brings clarity and states
that article 14(a), (b) and (c) cover the
rights to exercise control over one’s
fertility, to decide one’s maternity, the
number of children and the spacing of
births, and to choose a contraception
method are inextricably linked, interde-
pendent and indivisible. General Com-
ment 2 went further to lay down the
conditions under which abortion can be
done.%

In terms of the Constitution,7 the
executive, through the President of the

5 PM Djongo ‘Avortement et homosexualité
de Maputo: le role trouble de la France’ Le
Messager 1 July 2009 https://www.bonaberi.
com/ar,avortement_et_homosexualite_le_ro
le_trouble_de_la_france,6577.html (accessed
22 May 2022).

6 General Comment 2 on art 14(1)(a), (b), (c)
& (f) and art 14(2)(a) & (c) of the Protocol to
the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa.

7 Constitution of the Republic of Cameroon,
Law 96-06 of 18 January 1996 amending the
Constitution of 2 June 1972.



Republic, has the responsibility to ratify
all international treaties. Article 43
provides as follows:

The President of the Republic shall
negotiate and ratify treaties and
international agreements. Treaties and
international agreements falling within the
area of competence of the Legislative
Power as defined in article 26 above shall
be submitted to  Parliament for
authorisation to ratify.

On its part, article 44 states the follow-
ing:

Where the Constitutional Council finds a
provision of a treaty or of an international
agreement unconstitutional, authorisation
to ratify and the ratification of the said
treaty or agreement shall be deferred until
the Constitution is amended.

Further still, article 45 suggests that
Cameroon is a monist state as it stipu-
lates that ‘[d]uly approved or ratified
treaties and international agreements
shall, following their publication, over-
ride national laws, provided the other
party implements the said treaty or
agreement’.

The Minister of Women’s Empow-
erment and the Family explained during
a press conference at the time of the
Maputo  Protocol ratification, the
reasons for this ratification. She stated
the following:

The Maputo Protocol is in line with the
head of state’s vision in terms of women’s
rights. Its ratification stands in line with
the national aspirations that match the
international community’s goodwill in
terms of human development. It is
furthermore in line with the national
strategic plan of promotion and protection
of women’s rights. It is an instrument that
enriches and strengthens the national legal
arsenal, without in the least contradicting
the legal framework in force. In this way, it
increases the possibilities of eliminating the
discrimination to which women are
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A

victims and which are so many obstacles to
the exgression of their fundamental
choices.

s for the interpretations of some arti-

cles of the Maputo Protocol, the Minis-
ter lamented the fact that certain circles
had denounced the fact that Cameroon
had decriminalised abortion:

Some have taken conjecture and
presumption so far as to see the text in
question as a hymn to homosexuality. I
would like to say solemnly that under the
current state of national legislation, neither
abortion nor homosexuality are allowed. 9

Indeed, article 337 of the Penal Code
which deals with abortion severely
punishes this act which can only occur

in

the event of pregnancy resulting from

rape and with the authorisation of the
public prosecutor, for medical reasons,

in

accordance with the article 339 of the

same code.

to

What had not been said, according
the Minister, is that the disputed text

brings important innovations to the care
of widows. Issued in 2020:10

It provides for concrete measures aimed at
ensuring the widow’s exercise of all human
rights, by avoiding any form of degrading
treatment as reinforced by General
Comment 6 on women’s rights to property
in cases of separation, divorce or
annulment of marriage on article 7(d).

Moreover, it should be noted that the
ratification of the Maputo Protocol was
carried out in accordance with the law,
the text having been submitted to the

N
in

ational Assembly, which examined it
detail as required by the rules. It

Droits de la femme : Pourquoi le Cameroun
a ratifié le protocole de Maputo’ http ://
www.camerooninfo.net/article/droits-de-la-

femme-pourquoi-le-cameroun-a-ratifie-le-pro
tocole-demaputo-120417.html (accessed
2 October 2020) (own translation).

As above.

As above.
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supports the existing legislation (funda-
mental law of Cameroon, Penal Code,
Civil Code and various conventions)
aimed at the full exercise of the citizen
and human rights of women for a just,
equal society and respectful of human
dignity. ‘Therefore, no one can invoke
the Maputo Protocol to justify infanti-
cide, or similar practices,” concluded the
Minister.!!

Cameroon ratified the Maputo
protocol with the following reserva-
tion:!?

The acceptance of the protocol to the
African Charter on Human and Peoples’
Rights on the Rights of Women in Africa
should in no way be construed as
endorsement, encouragement or
promotion of homosexuality, abortion
(except therapeutic abortion), genital
mutilation, prostitution or any other
practice which is not consistent with
universal or African ethical and moral
values, and which could be wrongly
understood as arising from the rights of
women to respect as a person or the free
development of her personality.

Any interpretation of the present proto-
col justifying such practices cannot be
applied against the government of
Cameroon.

11 J Ndouyou-Mouliom ‘Droits de la femme:
Pourquoi le Cameroun a ratifié le protocole
de Maputo’ Cameroon-Info. Net 24 Septem-
ber 2009 http://www.cameroon-info.net/art
icle/droits-de-la-femme-pourquoi-le-camer-
oun-a-ratifie-le-protocole-de-maputo-
120417.html (accessed 2 October 2020).

12 JL Asuagbor (Commissioner, Special Rap-
porteur on the Rights of Women in Africa)
‘Status of Women Status of Implementation
of the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of
Women in Africa’ (New York) 18 March
2016, 60th meeting https://reliefweb.int/
report/world/status-implementation-proto-
col-african-charter-human-and-people-s-
rights-rights-women (accessed 2 October
2020).

3 Government focal point

There is no specific organ in charge of
implementation of the Maputo Protocol
in Cameroon. However, the government
has created an institutional framework
that protects and promotes the rights of
women and girls. In 1975, the Ministry
of Social Affairs was created, and this
later became the Ministry of Women
Affairs, and then the Ministry of Promo-
tion of Women and the Family and
today exists as the Ministry of Women
Empowerment and the Family. The
mandate of the Ministry is to put in
place measures aimed at respect for the
rights of women in Cameroon, the elim-
ination of all forms of discrimination
against women and the promotion of
equality in political, economic, social
and cultural life.!3

The Ministry is mandated to study
and propose strategies and measures
aimed at reinforcing the promotion and
protection of the rights of the child to
take into account the definition of
woman given by the Maputo Protocol
which is child inclusive. In this context,
girls are victims of, for example, forced
marriages, sexual abuse and discrimina-
tion in educational opportunities.14

4 Domestication or incorporation

Domestication under the Cameroonian
law may be assessed pursuant to article
45 of the Constitution which provides
that: ‘Duly approved or ratified treaties
and international agreements shall,
following their publication, override
national laws, provided the other party

13 Decree 2011/408 of 9 December 2011
organising the government.

14 Report by the Ministry of Justice on Human
Rights in Cameroon in 2012 (2013) 284 to
the African Charter and the Maputo
Protocol.



implements the said treaty or agree-
ment’. Evaluation of the implementa-
tion of international Human Rights
Conventions by courts revealed a dual
tendency. Indeed, some judges consider
that these Conventions are part of the
block of constitutionality and can there-
fore only be applied by the constitution-
al judge. Others, however, consider that
these conventions are part and parcel of
the legal corpus and apply them depend-
ing on whether they are self-executing
or not.'> There is no separate section in
the Constitution that could be referred
to as a bill of rights. The revised Consti-
tution of 1996 (1996 Constitution) gives
full effect to the fundamental rights and
freedoms spelt out in the Universal
Declaration of Human Rights (Univer-
sal Declaration), the African Charter on
Human and Peoples’ Rights (African
Charter) and other ratified international
treaties. The 1996 Constitution limits
itself to, in the Preamble, enumerating
human rights such as the rights to life,
physical and moral integrity and to
humane treatment; the right to freedom
and security; the right to education; the
protection of minorities; the rights of
indigenous populations in accordance
with the law; freedom of movement;
privacy; the right not to be unduly pros-
ecuted, arrested or detained; the right to
a fair hearing before the courts; the right
to presumption of innocence; the right
not to be harassed on grounds of one’s
origin, religious, philosophical or politi-
cal opinions or beliefs, freedom of reli-
gion and worship; freedom of
communication, of expression, of the
press, of assembly, of association, and of
trade unionism, as well as the right to
strike; the right to a healthy environ-
ment; and the obligation to work.

15 African Commission ‘Cameroon: 4th-6th
Periodic Report, 2015-2019’.
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Article 65 clearly states that the
Preamble shall be part and parcel of the
Constitution. Therefore, fundamental
rights mentioned in the Preamble as per
article 45 have primacy over every
domestic law. It is the duty of lawmak-
ers to ensure that, prior to ratification,
no provisions of an international
convention conflict with existing nation-
al laws.

However, the adoption in 2010 of a
National Plan of Action for the Elimina-
tion of Female Genital Mutilation in
Cameroon is a genuine example of an
explicit measure adopted to give effect
to the Maputo Protocol.

5 Legislative reform or adoption

There is no available information about
a compatibility study of domestic law
with the Maputo Protocol that was
undertaken before its ratification.
Though a monist state, Cameroon does
not have a real problem in matters of
domestication as treaty ratification
cannot occur without Parliament’s
authorisation,!® which process should
ensure that there is no conflict between
a treaty proposed for ratification and the
Constitution. To comply with national
laws, the proposed international instru-
ment is presented to the Foreign Affairs
Committee of the National Assembly
which has the duty to control the consti-
tutionality of international treaties and
agreements. There is no particular law
that was adopted to facilitate implemen-
tation of the Maputo Protocol.

However, the government says that
in keeping with international human
rights law, the Maputo Protocol is in
conformity with the national law in

16 The 1996 Constitution of the Republic of
Cameroon, art 43.
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force by reaffirming the traditional civil,
political, economic, social and cultural
rights of women. Some of the rights
have been consolidated while others
have been reinforced with the aim of
wiping out gender inequality in family
management, institutionalisation of
political equality, greater involvement of
women in decision-making processes
and the drawing up and implementation
of development programmes. 17

Some noticeable strides have been
made by the government of Cameroon
towards the implementation of the
Maputo Protocol. On budget allocation,
Cameroon allocated successive budgets
to the Ministry of Women’s Empower-
ment and the Family to enable it to
effectively fulfil its missions. These allo-
cations have varied slightly over the
years. The overall budget allocated to
the Ministry stood at 6.888.000.000
FCFA in 2016, 5.643.000.000 FCFA in
2017 and 6.072.000.000 FCFA in
2018.18

The government is striving to
uphold its international obligations
under CEDAW and Maputo Protocol
through equality and non-discrimination
constitutional norms set by the constitu-
tion and implemented through the inter-
nal regulatory and  institutional
framework. For instance, the amend-
ment of the section on adultery by a
woman in the Penal Code. Section 361
of the new Penal Code now provides for
the same punishment for adultery for
both men and women. More so,
marriage between a rapist and their

17 U Kouokam Report by the Ministry of Justice on
Human Rights in Cameroon in 2009 LEGALIS
Cameroon (2018) available at http://www.
minjustice.gov.cm/index.php/en/publicati
ons/reports/271-report-of-the-ministry-of-
justice-on-human-rights-in-cameroon-in-
2009

18 1 USD is more or less 500 CFAF.

victim is no longer an exemption from
prosecution as it used to be in the past
(Penal Code, section 297).17

The draft Code of the Person and
the Family, which contains favourable
provisions on the rights and aspirations
of women, provides a major opportunity
for gender equality and equity. The draft
code provides amongst other things
that: ‘dowry and gifts cannot be
returned’; 2" ‘spouses owe each other
mutual love, respect, fidelity, help and
assistance’, and in the ‘case of polyga-
my, each wife has the right to equal
treatment in relation to the other
wives’;?! each spouse has freedom to
work without obtaining the consent of
the other;22 in case of dissolution of a
marriage, the wife is entitled to her
share of the marriage property before
the husband;?® and in cases of polyga-
my, ‘all the widows have the right to
inheritance shared between them in
proportion to the number of years in
marriage with the deceased’.?*

The content of the right to health
has been updated as per the Maputo
Protocol by highlighting the right of
women to control reproductive func-
tions and more specifically through
recognition of a legal right to medical
abortion.?

Finally, of importance, is the crea-
tion by Order 081/CAB/PMd of
15 April 2011 of an inter-ministerial

19  Law no 2016/007 of 12 July 2016 relating to

the Penal Code.

20  Draft Code of the Person and the Family sec
215.

21  Draft Code of the Person and the Family
(n 20) sec 234(3).

22 Draft Code of the Person and the Family
(n 20) sec 240.

23  Draft Code of the Person and the Family
(n 20) sec 459(2).

24 Draft Code of the Person and the Family
(n 20) sec 545(2).

25  Penal Code of Cameroon sec 339.



monitoring committee for the imple-
mentation of international and regional
human rights promotion and protection
mechanisms including the African
Commission on Human and Peoples’
Rights (African Commission).

This inter-ministerial Committee,
which reports to the Prime Minister, is
vested with the power to draw up a list
of the different cases before these
bodies, propose ways of addressing the
recommendations and decisions of these
bodies, ensure the implementation of
validated proposals, brainstorm on the
possibility of reducing or avoiding situa-
tions where the government is blamed in
cases investigated by these bodies, and
encourage and oversee training schemes
relating to the promotion and protection
of human rights.?

6 Policy reform or formulation

Prior to 2016, FGM was dealt with by
soft laws through the National action
Plan to fight Female Genital Mutilation.
The revised Penal Code has introduced
section 277-1 which criminalises FGM
as read together with section 350
(‘Assault on Children’) of the same
Penal Code which specifically addresses
genital mutilation committed on chil-
dren and provides a more severe punish-
ment if the offence is committed against
a person under the age of 15. These
legal dispositions are being followed up
by a series of activities and events. For
instance, every 6th February, Cameroon
joins the international community to
observe the International Day of Zero
Tolerance for FGM. Moreover, the
Ministry of Women Empowerment and

26  Fifty-third ordinary session of the African
Commission Third Periodic Report of
Cameroon within the framework of the
African Charter on Human and Peoples’
Rights Banjul, 9 to 24 April 2013.
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the Family has issued a brochure
explaining the aim, goal and articles of
the Maputo Protocol.?’

The government admits that the
promotion and protection of the rights
of women according to the norms estab-
lished under the Maputo Protocol is a
progressive process that calls on all
stakeholders to ensure their effective
implementation. Significant progress
has been made towards the promotion
and protection of the rights of vulnera-
ble classes although much is still to be
done.?8

Also worth mentioning is a national
action plan for resolution 1325 and
companion resolutions of the United
Nations Security Council on women,
peace and security (2018-2020). In its
introduction, the plan stresses that the
resurgence of crises in society and the
emergence of new forms of conflict
constitute a major challenge for govern-
ments in the world. The insecurity of
life, the feeling of exclusion, the weak-
ness of job opportunities and poor
governance provoke enormous frustra-
tions within populations. Moreover,
most countries in the world are progres-
sively confronted with different forms of
claims which, if insufficiently catered
for, progressively lead to radicalisation.
In general, the world is facing an
unprecedented cycle of violence with
numerous consequences such as looting,
atrocities, war lords, child soldiers,
women and girls who are victims of all
sorts of violence and despair. Abiding to
its international and regional obliga-
tions, Cameroon through this action
plan, recalls its commitment to the right

27  http://www.minproff.cm/wp-content/uplo
ads/2015/05/PROTOCOL-DE-MAPUTO-
Brochure.pdf (accessed 2 October 2020).

28  Report of the Ministry of Justice, 287.
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to peace underscored in article 10 of the
Maputo Protocol.

The Electoral Code states that for
the election of parliamentarians to the
National Assembly, municipal counsel-
lors and senators, ‘each list shall take
into consideration the various sociologi-
cal components of the constituency
concerned. It shall also take into consid-
eration gender aspects’.29

Currently in Cameroon, at the
National Assembly, out of 180 members
of parliament, 61 are women. At the
Senate, out of 100 senators, only 26 are
females and out of 58 division offices,
we count only two females. Numbers
speak for themselves as far as gender
equality and positions of leadership are
concerned.

Generally, to ensure better incorpo-
ration of the recommendation on the
need to take measures for the total and
effective implementation of the African
Union Solemn Declaration on Gender
Equality on the one hand, and the need
to formulate a policy on gender
representation in positions of responsi-
bility on the other, it must be under-
scored that though the 50 per cent quota
prescribed by the African Commission
has not yet been achieved, initiatives
taken by the government in this regard
must be noted. These initiatives include,
amongst others, an overall brainstorm-
ing on the status of the woman in
Cameroon. Thus, a National Gender
Policy (NGP) has been formulated, the
vision of which is consistent with the
general vision of Cameroon for 2035. It
seeks to guarantee the enjoyment of the
same rights by men and women includ-
ing equitable and equal participation in
the development of the country.30

29  Electoral Code art 151(3).
30  Third Periodic Report of Cameroon para 32.

7 Impact on the judiciary

There is a great awareness among the
legal profession on the Maputo Protocol
and it has been invoked in a number of
proceedings recently. The Maputo
Protocol has enhanced the body of legis-
lation on women’s matters in Came-
roon. It comes very handy in matters of
female detainees and issues of succes-
sion and land inheritance for female
children.

Moreover, in a bid to harmonise the
practice, awareness-raising and capaci-
ty-building sessions were held with legal
actors on the applicability of interna-
tional human rights instruments.
Increasingly, there is proof of mastery of
the provisions of the Maputo Protocol
as seen in court decisions. For example,
the matter between The People and ‘Crédit
du Sahel SA’, Mora Branch v Mrs Apsatou
Salki Bouba Bebe’! rendered by the Mora
High Court can be cited. To order the
release of the accused who was preg-
nant, the Judge evoked both article 24
and article 14 of the Protocol, recalling
the obligation of the State to protect

the right of pregnant or nursing women or
women in detention by providing them
with an environment which is suitable to
their condition and the right to be treated
with dignity.3?

and to guarantee that

the right to health of women, including
sexual and reproductive health is respected
and promoted by establishing and
strengthening existing pre-natal, delivery
and post-natal health and nutritional
services for women during pregnancy and
while they are breast-feeding.

31  The People and ‘Crédit du Sahel SA’, Mora
Branch v Mrs Apsatou Salki Bouba Bebe
(19 November 2015) Judgement No 36/
ADD/CRIM, Mora High Court.

32 Maputo Protocol art 24(b).

33 African Commission (n 15).



In the Cameroonian case of Immacu-
late Vefonge v Sammuel Lyonga Yukpe,34
the Court of Appeal of Buea ruled to
sustain a Bakweri custom whereby a
husband is forbidden to send away a
nursing mother from the matrimonial
home or contemplating divorce proceed-
ings against her.?

Furthermore, the NCHRF regis-
tered some cases in which the Maputo
Protocol was violated.3¢ For example:

*  Nzecke Marie v Ngo Etogo Apollinaire in
which on 23 January 2012, the
NCHRF received a report by the
Ngo Etogo family denouncing the
violation of physical integrity
suffered by Ms Nzecke Marie, on the
part of Mr Etogo Appollinaire, her
father, who inflicted burns on her.

¢ Ms Otteh Ernestine Ndam, in which
a teacher in a government primary
school in Yaoundé filed a report to
the NCHRF to denounce the
physical, moral and psychological
abuse she suffered regularly at the
hands of her husband, alongside his
failure to contribute in any way to
running of the household.

* Ms Ewane Njombo Dora Claire,
widow of late Ewane Nnoko who
died in a road accident in 2002 in
Lagos (Nigeria), filed a report to the
NCHREF to denounce the violation of
her right to compensation by the
management of African Reinsurance
Corporation (AFRICA-RE), which
had not fulfilled its contractual
obligations relative to the case of her
late husband’s fatal accident.

The NCHRF having a quasi-judicial
status settled these matters by reconcil-

34 Immaculate Vefonge v Samuel Lyonga Yukpe,
Appeal CASWP/CC/21/81 (unreported).

35 National Commission on Human Rights and
Freedoms, 104.

36 National Commission on Human Rights and
Freedoms, 67-69.
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ing the parties with reference to the Afri-
can Charter and the Maputo Protocol.

8 Awareness and use by civil
society

Non-governmental organisations (NGOs)
and Civil society organisations (CSOs)
in Cameroon are governed by law
N099/014 of 22 December 1999 and
law N090/053 of 19 December 1990 on
freedom of association. They are organ-
ised around specific thematic areas such
as human rights, child rights, health-
care, charity They are usually funded by
donors and run by volunteers.

CSOs in Cameroon are well-aware
of the Maputo Protocol. As is illustrated
below, the Maputo Protocol has been
used in NGOs’ work and its provisions
mentioned as well. As stated above, rati-
fication of the Maputo Protocol in
Cameroon has been met with stiffness
on the part of the Catholic Church with
respect to article 14 of the Protocol on
health and reproductive rights. Follow-
ing the Bishops’ Resolution opposing
the Maputo Protocol, a protest was held
in the Douala Archdiocese by CS0s.37

In recent years, the Maputo Proto-
col has gained more popularity within
civil society. It has been evoked in a
parallel report to the UN Committee on
Economic, Social and Cultural Rights
by the Women’s International League
for Peace and Freedom (Cameroon
chapter) during its 65th session in 2019.
The NGO, based on the provisions of
the Maputo Protocol, highlighted the
subordinate position of women in
Cameroon exacerbated by the unrest in
South-West and North-West region and
in the North. The NGO further noted
that Cameroon is not upholding its obli-

37  Report of the Ministry of Justice (n 28) 252.
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gations to provide the right to peace as
enshrined in article 10 of the Maputo
Protocol.38

More recently, in a shadow report
by Human Rights Watch to the African
Commission® in response to the 6th
periodic report of Cameroon pertaining
to the implementation of the African
Charter, the Maputo Protocol and the
Kampala Convention, the NGO
observed that Cameroon’s 6th periodic
report states that

from 2013 to 2017, 313 elements of
defence forces were prosecuted before the
courts for different offences including rape
and attempted rape and notes that 30 of the
313 were convicted and sentenced.”

The report however fails to provide
evidence of any efforts on the part of the
government of Cameroon to prosecute
those implicated in human rights viola-
tions, including sexual violence,
committed in the Anglophone regions
since late 2017, or any details of cases
brought against security forces which
were tried before courts.

The report states that sections 295
and 296 of the Penal Code introduced
new penalties for offences of rape and
sections 346 and 347 include punish-
ments for ‘offences on minors accompa-
nied by sexual intercourse or rape’. The

38 Women’s International League for Peace &
Freedom Cameroon ‘Women’s Economic,
Social and Cultural Rights in Cameroon:
Parallel Report to the UN Committee on
Economic, Social and Cultural Rights’ (65th
Session, Feb-Mar 2019) available at https://
www.wilpf.org/wp-content/uploads/2019/
11/Cameroon-CESCR_EN.pdf  (accessed
9 September 2021).

39  ‘Shadow report to the African commission
on human and peoples’ rights in response to
the 6th Periodic Report of Cameroon’
Human Rights Watch (30 March 2020)
available at https//www.hrw.org/news/2020
/03/30/shadow-report-african-commission-
human-and-peoples-rights-response-6th-peri
odic (accessed 6 November 2020).

40  Asabove.

report affirms that 264 cases of rape
were prosecuted in 2016 and 309 were
prosecuted in 2017. However, the report
fails to provide evidence of any investi-
gations or prosecutions of cases of sexu-
al violence. Human Rights Watch
documented four cases of sexual
violence by security forces members.
Two women and one girl from a locality
in the Northwest region each said that
the Bataillon d’Intervention Rapide (BIR)
soldiers raped them in January 2019. In
another case in June 2019, a soldier
reportedly raped a woman in Kumbo,
Northwest region, Human Rights
Watch expressed concerns that there are
many more cases of sexual violence by
security forces which go unreported due
to survivors’ fear of social stigma.41

The shadow report went further to
recommend the Commission to pose
questions to Cameroon on sexual
violence (articles 3 and 4 of the Maputo
Protocol). Cameroon’s 6th periodic
report states that ‘from 2013 to 2017,
313 elements of defense forces were
prosecuted before courts for different
offences’ including rape and attempted
rape and notes that 30 of the 313 were
convicted and sentenced. The Came-
roon report however fails to provide
evidence of any efforts on the part of
Cameroon to prosecute those implicated
in the human rights violations, includ-
ing sexual violence committed in
English speaking regions since late 2017
or any details of cases brought against
security forces which were tried before
courts.

41 Human Rights Watch (n 39).



9 Awareness and use by lawyers
and judicial officers (law
societies and other practising
lawyers)

As alluded to earlier in this report, since
its ratification by Cameroon, the Mapu-
to Protocol has known an increasing
level of awareness among the public but
also within the legal profession. The
Maputo Protocol has been explicitly
evoked in a court case.

Fute, a lawyer at the Cameroon Bar,
emphasised that although there has been
advances in the position of women in
Cameroon, the Maputo Protocol has
further enhanced the legal system as far
as women'’s rights are concerned. She
says that:

We have come a long way before Beijing
and Maputo and much ground has been
covered since then. There was a time in
this country whereby a married woman
had to get the written authorisation from
her husband before traveling outside the
country until as recently as 1987. The
Maputo Protocol came to further improve
the position of women in general and
specifically of women in matters of
succession. The law clearly stipulates that
all children are equal when it comes to
inheritance. But in reality, there is still a lot
of abuse and discrimination with the girl
child often left out in inheritance especially
in land inheritance. The Maputo Protocol
has been increasingly invoked in the past
few years in our courts of law.

From what the researcher gathered
during this interview, the Maputo Proto-
col is beneficial to Cameroon’s legal
system and lawyers and magistrates are
becoming more and more aware of its
strengths. Once all available local reme-
dies have been exhausted, the Maputo
Protocol comes as an extra cover, filling
in the gaps and silences in domestic
laws.
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In summary, as far as the legal
profession is concerned, the Maputo
Protocol helps in succession matters,
and management of marital wealth. The
Maputo Protocol brings about balance
between spouses. Recommendation is
therefore made for an increase in aware-
ness-campaigns on the existence and
importance of the Maputo Protocol.
This goes to show that lawyers and judi-
cial officers are ready to use the provi-
sions of the Maputo Protocol in their
arguments. This level of engagement is
encouraging and should be emulated in
more courts of law in the country.

10 Higher education and academic
writing

The Maputo Protocol is steadily taking
its place in institutions of higher learn-
ing in Cameroon. At the department of
Law of the University of Buea, South-
west Cameroon, the human rights
curriculum has a fully-fledged module
on international human rights compris-
ing gender studies and women rights.

According to an interview with
JJ Ndjekinda, State Prosecutor at the 1st
instance Court in Nkongsamba Littoral
region, the Law Faculty at the Universi-
ty of Yaounde 2, Soa Campus offers a
two-year Masters in human rights and
state of law including gender and minor-
ities. The Maputo Protocol is included
in this curriculum. The National School
of Administration and Magistracy
(ENAM) offers a module in human
rights and fundamental freedoms and
international humanitarian law, where-
by the Maputo Protocol is very often
evoked. According to the prosecutor,
the Maputo Protocol should be seen as a
model law to be reflected in all our insti-
tutions and this is very well on its way.
This goes without saying that the coun-
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try is making progress, reinforced by the
advent of the Maputo Protocol.

The Law Faculty of the University
of Dschang conducts training on human
rights. Before 2009, the programme was
a Dipléme d’Etudes Supérieures Spécialisées
(DESS) in human rights and humanitar-
ian action. Since the University Reform
in 2009, this programme is the equiva-
lent of a masters’ degree and has a
module in African human rights law
which draws content from the African
Charter as well as the Maputo Protocol.

The Association pour la Defence des
Droits de I'Homme en Afrique Centrale
(APDHAC), an NGO based at the
Catholic University of Central Africa
(UCAQ), has a fully-fledged programme
on human rights in Africa. This institu-
tion, through UCAC, offers master’s
degree and doctorate programmes in
human rights. The institution also offers
yearlong short courses on different
aspects of human rights, including
women’s rights in the African human
rights system and beyond. The Maputo
Protocol is integral to the UCAC
human rights curriculum.

Since the passing of Law no 2009/
003 du 14 avril 2009, authorising the
Head of State to ratify the Maputo
Protocol, the latter has been the subject
of awareness by way of academic arti-
cles and bulletins issued by academic
institutions. For instance, APDHAC
has issued a bulletin explaining in detail
what the protocol is all about, how it
came into force, the strife caused by its
ratification and the positive impact it
could have for women advancement.*?

42  Bulletin de TAPDHAC ‘EX cathedra’ N°32
(October 2009) available at https://dial.uc
louvain.be/pr/boreal/object/boreal%3A194
792/datastream/PDF_01/view (accessed
6 November 2020).

The National Advanced Police
School, Yaoundé, has human rights as a
subject and human rights is also main-
streamed into other subjects. In class-
room lectures, especially on gender and
policing, reference is made to the provi-
sions of the Maputo Protocol. Recently,
some students in their dissertation for
the fulfilment of the requirements of the
diploma of Superintendent of Police,
included in their writing ideas which
drew on the provisions of the Maputo
Protocol in assessing whether police effi-
ciency might be enhanced if gender
concerns are more expressly considered
during recruitment, training, deploy-
ment and promotion. Such thoughts are
often regarded as contrary to views that
more women in the police academy will
make the service less efficient.

11 Impact on independent state
institutions

The National Commission on Human
Rights and Freedoms (NCHRF)
frequently refers to Cameroon’s ratifica-
tion of the African Charter and the
Maputo Protocol amongst other interna-
tional conventions relating to the rights
of women in its work. However, it
regrets that the social and cultural
context in which the Cameroonian
woman lives is characterised by long
lasting challenges that largely emanate
from customs and religious precepts that
encourage or justify distinction, exclu-
sions or gender-based restrictions, and
uphold the primacy of men at all
levels.*3

In addition to the above, the
NCHRF occasionally organises aware-
ness sessions with a range of CSOs

43  National Commission on Human Rights and
Freedoms Report on the state of Human
Rights in Cameroon 2007-2008 (2008) 39.



including women'’s rights organisations.
Regarding the use of the Maputo Proto-
col, it has been used in preparing the
latest periodic report to the African
Commission. Their role is to facilitate
consultations with CSOs which are
requested to share their actions as far as
the implementation of the Maputo
Protocol is concerned on the one side.
And on the other side, they must
suggest recommendations to the state
for its implementation. In 2020, the
Cameroon report was examined by the
Commission and the report was availa-
ble at the NCHRF on request. The
NCHRF also makes follow-ups of the
concluding observations that arise from
the Cameroon periodic reports consider-
ation by the Commission.

12 State reporting

According to article 62 of the African
Charter and article 26(1) of the Maputo
Protocol, state parties are required to
submit every two years a report on legis-
lative and other measures taken in rela-
tion to their protection of these rights
recognised and guaranteed by the Afri-
can Charter and the Maputo Protocol.
A state report in Cameroon is prepared
by inter-ministerial collaboration
between the Ministry of Foreign Affairs
and the Ministry of Justice. More specif-
ically, periodic reports are prepared by
the Division of International Coopera-
tion and the Division of Human Rights
in the Ministry of Justice. The African
Affairs Division at the Ministry of
Foreign Affairs also takes part in this
process.

Cameroon presented its initial
report on 5 May 2002 in Pretoria, South
Africa at the 31st session of the African
Commission. The 1st, 2nd, and 3rd peri-
odic reports of Cameroon were present-
ed in Banjul, The Gambia, respectively
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at the 39th session of the African
Commission, held from 9 to 23 May
2006, the 47th session, held from 12 to
26 May 2010, and at the 54th session,
held from 22 October to 5 November
2013.

Most recently, the government
organised a workshop for the external
validation of Cameroon combined 4th,
5th and 6th Periodic Report under the
African Charter and the 1st report under
the Maputo Protocol and the Kampala
Convention from 4 to 5 December 2018
at the Ministry of Justice in Yaoundé.
At the concluding session, the represent-
ative of the Minister of Justice
mentioned that the document would
serve as a yardstick by which the general
situation of human rights and the rights
of women and the those of displaced
persons in Cameroon would be
assessed. He further noted that the
report witnessed the participation of
civil society in the validation session
indicating government commitment to
involve all stakeholders in its vision on
the collaborative management of public
affairs as recommended in the previous
state report consideration.**

In January 2020, in a combined
document, Cameroon submitted its 4th,
5th and 6th Periodic Reports covering
the period of 2016 to 2019 to the Afri-
can Commission and its initial report on
the Maputo Protocol and Kampala
Convention, which were considered at
the 66th session of the Commission.*’

44 E Amabo ‘Human rights situation in
Cameroon: government to submit report
before continental commission’ Cameroon
Tribune 7 December 2018 available at https:
//www.cameroon-tribune.cm/article.html/
22833/fr.html/human-rights-situation-in-ca
meroon-govt-submit-report-before-continen
tal-commission (accessed 6 November 2020).

45 Human Rights Watch (n 39).



36 Cameroon

The goal of periodic reports is to
present the progress and difficulties in
implementing human rights in a coun-
try. In the case of Cameroon, periodic
reports have been cited as a means to
show that international conventions
constitute domestic legislation and
could be invoked in a court of law in
Cameroon.*0

The Commission noted that Came-
roon is the first African country to
submit a report covering three conven-
tions. Cameroon was encouraged to
look closely at the crisis in English-
speaking regions of the country and
work with the Commission to find an
end to the crisis.*’” The commissioners
noted that the situation of human rights
defenders is still worrisome in the coun-
try and are not mentioned in the
combined report.

In addition to recommending that
Cameroon ‘harmonize the national
legislation with the regional and interna-
tional standards on the rights of indige-
nous populations or communities’ and
‘work towards the consideration of their
cultural peculiarities’, the African
Commission also expressly urged Came-
roon to ‘take special measures to guar-
antee the protection and implemen-
tation of indigenous women’s rights due
to their extreme vulnerability and the
discrimination to which they are
subject’. These recommendations consti-
tute important legal standards and a
significant step for indigenous peoples

46 BR Guimdo Dongmo ‘Le droit d’acces a la
justice  administrative au Cameroun:
Contribution a 1é¢tude d'un  droit
fondamental’ (2008) 33(121) Revue de la
recherche juridique-droit prospectif 463.

47  African Commission 67 ‘Periodic review of
the Republic of Cameroon’ International
Service for Human Rights https://ishr.ch/
latest-updates/achpr67-periodic-review-re
public-cameroon/ (accessed 6 September
2021).

and women. They can now be used at
the national level for the recognition
and realisation of rights.48

13 Communications

While there have been a few communi-
cations filed against Cameroon with
respect to the violations of the African
Charter, to date, there are no reported
communications related to the Maputo
Protocol submitted to the African
Commission.

14 Special mechanisms and
promotional visits of the
African Commission

The first promotional visit to Cameroon
was conducted in 1998 by the then
Commissioner EVO Dankwa.*® A
subsequent visit was made in 2002,
which was specific to prisons and places
of detention. The most recent promo-
tional visit was conducted in 2012. It
was a joint mission by the Special
Rapporteur on the rights of women and
the Chairperson of the Committee on
the rights of persons living with HIV.0
The visit met with various women'’s
rights groups and examined the situa-
tion of women in Cameroon.

48  See Forest Peoples Programme ‘Advocacy
efforts lead to African Commission’s
increased consideration of indigenous
women’s rights’ (3 June 2011) http://
www.forestpeoples.org/topics/gender-issues
/news/2011/06/advocacy-efforts-lead-afric
an-commission-s-increased-consideration
(accessed 8 November 2020).

49  African Commission Report on Promotional
visit to Cameroon 1998 https://achpr.au.
int/en/node/551.

50  African Commission Report on Promotional
Visit to Cameroon 2012 https://achpr.au.
int/en/mission-reports/cameroon-promo
tion-mission-2012.



Although Cameroon has not yet
hosted a session of the African Commis-
sion, Chief Justice Lucy Asuagbor, a
native of Cameroon, was appointed as
the African Commission Special
Rapporteur on Human Rights Defend-
ers in Africa and the Special Rapporteur
on the Rights of Women in Africa 2010
till 2020. Her appointment helped to
create more awareness about the Mapu-
to Protocol. Her end-of-mandate report
reflects the need for African countries to
ratify the Maputo Protocol without
reservation in order to allow women to
fully enjoy their rights.”! From 19 to 20
November 2019, the Special Rapporteur
was invited to participate in the 10th
anniversary of Network of Human
Rights Defenders in Central Africa
(REDHAC) in Yaoundé, Cameroon
under the theme ‘Protecting and
supporting Human Rights Defenders:
our engagement for durable peace’.
During this meeting, she participated in
a panel on ‘Protection, effective security
of Women Human Rights Defenders in
the context of Violent Extremism in
Africa: what specific protection’. In her
presentation, she applauded the impor-
tant role played by women human right
defenders in the protection of human
rights in general and women'’s rights in
particular. She highlighted the challeng-
es faced by women human rights
defenders and the legal framework
protecting them at the global and
regional levels including the soft law
instruments adopted by the African
Commission. She concluded by explain-
ing the impact of violent extremism on

51 End of mandate activity report of hon.
Commissioner Lucy Asuagbor Presented to
the 66th Ordinary Session of the African
Commission on Human and Peoples’ Rights
13th July to 7 August 2020 ZOOM
WEBINAR https://www.achpr.org/public/
Document/file/English/Com_Lucy%20
Asuagbor_SRRW _InterssionReport%20660
S_ENG.pdf (accessed 9 September 2021).
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women as victim, perpetrator and agent
of peace. The Special Rapporteur
received an award for her relentless
work in the protection and promotion of
human rights defenders in Africa, and in
particular, the rights of women human
rights defenders.

15 Factors that may impede or
enhance the impact of the
Maputo Protocol

There are indeed factors that play in
favour or against implementation of the
Maputo Protocol in Cameroon. In the
past five years, progress has been noted
following the ratification of the Maputo
Protocol by Cameroon. The Penal
Procedure Code (Code de Procédure Pénal)
which was revised and was supposed to
be published in 2005, took another year
for the legislator to ensure that provi-
sions of the Maputo Protocol are
adequately reflected in the Code, which
was publicised in 2007. There is a clear
will of the government to comply with
regional and international standards as
far as women’s rights are concerned in
Cameroon. We also note the creation of
call centres in the past few years in four
out of the ten regions of the country.
These call centres are meant for victims
of domestic violence. There is a need,
however, to put them in all the ten
regions of the country.

Concerning the Penal Code (2016),
new provisions have been introduced
and old ones have been revised. The
Penal Code has introduced FGM as a
crime punishable under section 277-1.
Expulsion of the matrimonial house by
one spouse has also been introduced
under section 356-1 as well as punish-
ment of violence on a pregnant woman
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under section 338. These sections not
only give more protection to women but
are also inspired by the Maputo Proto-
col.

Moreover, we note the persistence
of customary and religious practices that
impede the full enjoyment of rights by
women, especially those that deny
women and girls their rights to inher-
itance; the practice of inhuman and
degrading widowhood rites; FGM; and
the primacy of masculinity, dispropor-
tionate access to education for the girl
child and the patriarchal system.

The lack of a fully-fledged bill of
rights in the Constitution added to the
long-awaited passing of draft codes and
bills. For instance, the civil code reform
has been tabled for over 20 years and so
is the case for the Draft of the Persons
and the Family, the draft Bill on the
Prevention and Punishment of Violence
on Women and Gender-based Discrimi-
nation.

Cameroon has made key strides
toward gender equality and women’s
empowerment through major interna-
tional commitments, including the
CEDAW, the Beijing Declaration and
Platform for Action, the Declaration of
Heads of State and Government of the
African Union on Equality Between
Women and Men, and the Sustainable
Development Goals. However, though
these international and regional
commitments take precedence over
Cameroon’s national laws, customs,
and traditions, the preference for
customary laws remains, and means
that discrimination against women
continues in Cameroon, especially in
rural areas.”?

Other challenges include ignorance
of their rights, poverty and conflicts in

certain parts of the country namely the
North with the Boko Haram and the
English-speaking regions with the so-
called Anglophone crisis. In such envi-
ronments, women often bear the brunt
of violence as a weapon of war, insecu-
rity and dropout of school.

The impact of the COVID-19
pandemic cannot be underestimated.
On 6 May 2020, the Special Rapporteur
on women’s rights in Africa made a
press statement on violations of
women'’s rights during the COVID-19
pandemic. She expressed concern over
the high level of complaints of violence
against women, including GBV and
domestic violence in African countries
occasioned by lockdown measures
imposed as a response to the COVID-19
pandemic. She noted that calls have
tripled from women trapped in their
homes with abusive partners. She said
the pandemic has given rise to economic
consequences; limited access to sexual
and reproductive health care services;
closure of schools, with millions of girls
out of school, leading to increased risk
of sexual exploitation, early pregnan-
cies, rape, as well as early and forced
marriages. She highlighted gains regis-
tered so far in the protection of women’s
rights over the years and urged state
parties not to lose sight of these gains
and adopt the principle of equality in all
COVID-19 related responses. She
further urged states to provide special
protection to women and girls through
access to sexual and reproductive health
services; alternative accommodation to
victims of GBV, as well as counselling
services for women and girls who are
victims of GBV support to women who

52 ‘Ending inequality against women in
Cameroon’  United  Nations  Foundation
7 December 2017, available at https://
unfoundation.org/blog/post/ending-inequa
lity-women-cameroon/ (accessed 9 Septem-
ber 2021).
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have lost their sources of income and
involving women in all plans and
actions aimed at protecting their rights
during and after the pandemic.






THE IMPACT OF THE
MAPUTO PROTOCOL IN

COTE D’IVOIRE

Pierre Olivier Lobé*

1 Introduction

Céte d’Ivoire is a West African country
that gained independence in 1960. Since
it acceded to independence, Cote
d’Ivoire has shown its commitment to
promoting and protecting human rights
by ratifying a range of instruments,
including the African Charter on
Human and Peoples’ Rights (African
Charter) in 1992. However, over a long
period, the ratification of these conven-
tions had not really influenced the
promotion and protection of human
rights as it could have been expected at
the national level. This situation gave
rise to the birth of new human rights
organisations, such as Mouvement Ivoir-
ien des Droits Humains (MIDH)1 and

* LLB, LLM (University of Bouake) LLM
(Public Law), LLD (University of Cocody);

Lecturer, University Notre Dame des
Lumieéres (Abidjan).
1 The Mouvement Ivoirien des Droits Humains

(MIDH) was created on 8 October 2000. The
MIDH aims to provide new support and
strengthen the promotion and defense of
human rights. It carried out many major
projects since 2001 focusing on observing the
various national electoral  processes,
providing aid and assistance to victims of
human rights violations, promoting non-
violence, campaigns conciliation, mediation,
and conflict resolution.
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Action pour la Protection des Droits de
I’Homme (APDH),2 as well as Ligue
Ivoirienne des  Droits de I’Homme
(LIDHO),? created in 1987, and the
Ivorian section of Amnesty Internation-
al. The 2000s ushered in a new era of
mainstreaming human rights as efforts
have been on course by successive
governments, which adopted national
legislation, and national policies align-
ing more with the international commit-
ments of the state. The legislation
emphasised the rights of vulnerable
people including children, people with
disabilities, and women.

The situation of human rights in
Cote d’Ivoire and especially that of
women witnessed a positive develop-
ment, particularly post the year 2010.
After the post-electoral crisis of 2011,
the socio-political situation was more or
less stable, and the state took advantage
to catch up as far as the gaps, loopholes,

2 Action pour la Protection des Droits de I’Homme
(APDH) was created in 2003. It has set itself
the following missions: Fight against all
violations of human rights and the abuse of
power; provide legal, or even psychosocial
aid and assistance to any needy person with
a view to the recognition of their rights.

3 The LIDHO is the pioneer of ONGs acting
in the field of human protection in Cote
d’Ivoire. It actively fought for the ratification
of the African Charter of 1981 by Cote
d’Ivoire.
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and inconsistencies are concerned in
terms of guaranteeing acceptable stand-
ards on the rights of women in the coun-
try. In 2012, the state ratified the
additional protocol to the Convention
on the Elimination of All Forms of
Discrimination against Women
(CEDAW)?* and the Protocol to the
African Charter on Human and
Peoples’” Rights on the Rights of
Women in Africa, also known as the
Maputo Protocol. Since then, policies
and programs in favour of women have
multiplied and have gradually been
implemented.

2 Context of ratification of the
Maputo Protocol

The Maputo Protocol, signed by Cote
d’Ivoire in February 2004, was ratified
in September 201 1° without any reserva-
tion and the instruments of ratification
deposited on 9 March 2012. In practice,
after the signature of a treaty, the
Constitutional Council needs to control
its conformity with the Constitution
before the parliament authorises ratifica-
tion by the President of the Republic.
The ratification of the Maputo Protocol
did not follow the mechanism provided
for in the Constitution. There was no
law authorising ratification for the
simple reason that in 2011, the National
Assembly was dissolved, and the
Constitutional Council was not seized
although it existed and functioned. The
ratification of the Maputo Protocol was
part of the general context linked to the
promotion of the gender issues in Cote

4 https://treaties.un.org/Pages/ViewDetails.
aspx?stc=TREATY &mtdsg_no=IV-8-b&cha
pter=4&clang=_fr (accessed 5 December
2020).

5 Décret no 2011-226 du 16 septembre 2011 portant
ratification et publication du protocole d la Charte
africaine des Droits de I’'Homme et des Peuples
relatif aux droits des femmes, adopté le 11 juillet
2003 a Maputo.

d’Ivoire specifically to the implementa-
tion of the Beijing Action Program
adopted in 1995. The Beijing Action
Program is a strategic framework for
actions that propose concrete measures
to be taken by states and the internation-
al community to effectively fight against
the inequalities and discrimination
suffered by women in all sectors of
public and private life. It has both an
empirical and a legal basis and calls on
all governments to step up their efforts
to address the issue of gender equality,
ensuring that a gender perspective is
applied to all policies and programs at
national, regional, and international
levels. It seems that the Maputo Proto-
col was ratified more to fulfil commit-
ments under the Beijing Action Program
and less for the interest of this instru-
ment.

3 Government focal point for
implementation of the Maputo
Protocol

Up to 2016, there was the Ministry of
Solidarity, Family, Women and Chil-
dren Affairs that oversaw gender equali-
ty issues. Within this Ministry, there
was a Directorate aimed at ensuring
implementation of the national policy
on equal opportunities, equity and
gender, and at instilling an enabling
environment for gender mainstreaming
in all sectors and at all levels. In 2014,
the Directorate was transformed into an
Observatory of equity and gender, the
French name of such body is Observatoire
National de I’Equité et du Genre (ONEG).
The ONEG which is located within the
Office of the Prime Minister, was creat-
ed by decree 842 of 17 December 2014
with the mandate to monitor, evaluate
and make recommendations for the
promotion of gender equality in all
public policies. The government also



created in October 2011 a Compendium
of women competencies. The Compendi-
um des Compétences Féminines de Cote
d’Ivoire so-called COCOFCI was set up
on 4 October 2011 by the Gender Advi-
sor to the President of the Republic of
Cote d’Ivoire to strengthen the visibility,
participation and leadership of women
in the management of public and private
affairs.% Thus, the Compendium was
viewed as providing the government
with a comprehensive database of quali-
fied Ivorian women for the purpose of
appointing them to high-level decision-
making positions. The government has
also set up a National Committee to
fight violence against women and chil-
dren and adopted a National Strategy to
fight sexual and gender-based violence.

Currently, it is the Ministry of
Women, Family and Children that
monitors the implementation of the
Maputo Protocol. Within the said
Ministry, a department, the Directorate
for the Promotion of Gender and Equi-
ty, has been established and is responsi-
ble for ensuring the protection and
promotion of women'’s rights as well as
implementing international commit-
ments through gender equity and equali-
ty. Members of this directorate have
undergone specialised training both
nationally and internationally on
women’s rights, particularly on the
Maputo Protocol. The recent interna-
tional training in which the members of
this department took part is one organ-
ised in Dakar from 23 November to
4 December 2020 by the Fondation René
Cassin and the Friedrich Nauman Foun-
dation. It should be noted that the

6 http://docstore.ohchr.org/SelfServices/File
sHandler.ashx?enc=6QkG1d%2FPPRiCAgh
Kb7yhsoVgDbaslinb8oXgzpEhivi6LX%2Bv
dSMxgLpq7OF7NMTvG91V38e4897A0H1s
kPSgym4IuFf/nmUe20OPDBP3IRp7Dg7mk
GzAJRaeA%2FAayuDv%2F (accessed
5 December 2020).
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Fondation René Cassin offers numerous
training courses relating to human rights
in connection with current themes.
These training sessions allow human
rights actors to develop their knowledge
to achieve effective protection of human
rights by providing them with the neces-
sary tools to prevent but also to sanction
human rights violations. The 11th delo-
calised training session, held in Dakar,
Senegal, in November and December
2020 focused on the theme: “Women'’s
rights and international human rights
law’.” The Directorate for the Promo-
tion of Gender and Equity also works in
collaboration with the Directorate of
Human Rights of the Ministry of Justice
and the National Human Rights Institu-
tion of the country, known as Conseil
National des Droits de I’'Homme de Cote
d’Ivoire. These last two entities are in
direct contact with the African Commis-
sion on Human and Peoples’ Rights
(African Commission). All this could
fall under the overall move of the imple-
mentation of the Maputo Protocol at the
institutional level as far as the govern-
ment is concerned.

4 The value of the Maputo
Protocol in the Ivorian legal
order

Like other French-speaking countries in
Africa, Cote d’Ivoire has adopted the
monist legal system with the primacy of
international law. Once ratified, treaties
become part of the law of the land with-
out a transposition or domestication
mechanism. Under article 123 of the
Ivorian Constitution of 8 November
2016, duly ratified conventions have,
upon publication, superior authority

7 Fondation René Cassion ‘Du 19 au 12 mai 2022
2¢éme session spéciale de Dakar 2022’ https:
//www.iidh.org/index.php?p=page&idP=
9&pays=4 (accessed 20 December 2020).
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than the one attributed to ordinary laws
passed by the parliarnent.8 However, the
primacy given to the international law
over the national law does not include
the Constitution, which, in its preamble,
is said to be the supreme law of the
land, and any other legal instruments
should be deemed of a lower authority
before the Constitution. In any case,
there is no conflict between the Maputo
Protocol and the current Ivorian Consti-
tution insofar as most of the provisions
of the Maputo Protocol have been
included in the 2016 Constitution in its
first title devoted to Rights, Freedoms
and Duties. Moreover, national legisla-
tion has been amended to comply with
the provisions of the Maputo Protocol.

5 Legislative reform guided by the
Maputo Protocol

The national legislation has been
amended to give full effect to the provi-
sions of the state’s international commit-
ments to promote and protect women’s
rights. The Maputo Protocol, alongside
other instruments, has largely guided
the adoption and amendment of legal
frameworks at various levels:

Right to education:

* The law 2015-635 of 17 September
2015 introduces compulsory
education in the Ivorian education
system in its article 2(1) which
specifies that within the framework
of the public service of education,
schooling is compulsory for all
children of both genders between the
ages of six and 16;

8 Art 123 of the Constitution of Ivory Coast
reads: ‘les traités ou accords régulierement ratifiés
ont, dés leur publication, une autorité supérieure a
celles des lois, sous réserve, pour chaque traité ou
accord, de son application réciproque par Uautre
partie’.

* The  ministerial order 0041
MENETFP/DELC of 13 April 2017
on the Creation, Organization,
Operation and Allocation of Clubs
meres d’éleves filles in schools (CMEF)
to support the education and
maintenance of girls in school in case
of interruption due to pregnancy or
unpaid domestic work.

Right to health:

* The decree 2015 on the obligation to
notify cases of maternal death and
the creation of the Comité National de
Surveillance des Déces Maternels et de

Riposte (SDMR);
e The law 2015-532 of 20 July 2015
prohibits  discrimination  against

people living with HIV/AIDS.
Fight against gender-based violence (GBV):

* The ministerial order 1651/ MEME /
CAB of 5 June 2012 on the
Reception Charter in the Police
services promotes access to the
Police services and reserves a
privileged reception for victims of
criminal offenses relating to gender;

» The decree 2016-781 of 12 October
2016 allows anyone to have free
access to justice and therefore
facilitates access to justice for victims
of sexual violence throughout the
national territory;

* The amendment of the Penal Code in
June 2019 with the strengthening of
the criminalisation and repression of
several forms of violence: female
genital mutilation, forced and early
marriages, etc.

» Several measures to prevent violence
against women:

e Circular 015/MJ/CAB of 13 July 2016
relating to the repression of rape to put
an end to the practice of requalifying
facts which constitute rape (this was
leading to situations where
perpetrators escape the punishment
provided for culprits of rape and



getting lesser punishments to the extent
of jeopardising the very aim of giving
harsh sanctions for rape; namely the
protection of potential victims through
deterrence);

* Interministerial Circular 016/MJ/
MEMIS/MPRD of 4 August 2016
relating to the receipt of complaints
resulting from GBV.

The Civil Code:

 Law 2019-570 of 26 June 2019
relating to marriage brings a major
change in terms of equality between
men and women. Previously, the
marriage law designated men as the
head of the family, giving them a
casting vote in household
management. From 2019, there is a
removal of men being the sole head
and master of the household in a
marriage. Under article 51 of the
2019 law, the spouses now manage
the family jointly. Henceforth, man
and woman together assume the
moral and material direction of the
family. Thus, the family record book,
which was initially given to the man
during the civil celebration of
marriage, is now given to the
spouses. This situation often caused
problems, because each of the two
spouses could be seen pulling the
family record book  towards
themselves. To resolve  this
inconvenience, the bride and groom
are asked to designate, before the
ceremony, the one to whom the civil
officer will hand over the family
record book. The law of 2019 on
marriage raises a major innovation
because black African civilisations, in
general, are predominantly
phallocratic. Ivorian society is not an
exception; men have always had
dominance over women. This
explains the fact that despite this
provision of the law on equality
between spouses, traditionally the
parents of the bride remind her that it
is her husband who has the last word;
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o Law 2019-573 of 26 June 2019
relating to inheritance also brings a
change by correcting an injustice.
Previously, neither spouse could
inherit from the deceased spouse.
With the law of 2019, the surviving
spouse is now among the heirs of the
deceased spouse. Thus, the widow
will benefit from a quarter of her
husband’s property. This amendment
is important insofar as it brings legal
protection to the widow who was
very often marginalised by her in-
laws when her husband died. She
was often deprived of everything, and
her property acquired in marriage
was confiscated;

*  Law 2020-490 of 29 May relating to
name gives new prerogatives to
women and thus strengthens equality
between the two sexes. Under articles
2 and 3 of the law, the mother can
request the addition of her name to a
child in addition to that of the father.

6 Impact of the Maputo Protocol
on policy formulation

The ratification of the Maputo Protocol
has undoubtedly influenced the adop-
tion of policies in favour of women.
Since 2013, the government’s action in
favour of women and young people has
strived to be in line with the recommen-
dations of the African Commission and
the Beijing Platform for Action. At the
political level, in education, health and
employment, the situation of women
has undergone remarkable develop-
ment. The number of women in the
government increased. Previously, there
were three to four women at most in the
government. Now, there are seven
women at least. The Constitution of
2016 expressly enshrines the principle of
equality between men and women. In
March 2018, there was the launch of
Plan Stratégique d’Accélération de I’Educa-
tion des Filless (PSAEF). In terms of
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empowerment and specific support to
women and girls, specific plans and
programs partners have been adopted to
provide technical and financial support.
In March 2019, the government adopted
a draft law concerning a minimum
quota of 30 per cent of women out of
the total number of candidates presented
for the ballots relating to the election of
deputies, senators, regional, district and
municipal councillors. It is certainly in
line with this trend that in April 2019,
the President appointed 33 senators,
including 11 women representing 33 per
cent of the members. The law was final-
ly adopted by the National Assembly
and promulgated by the President of the
Republic on 14 October 2019 as Law
2019-870 promoting the representation
of women in elected assemblies. Howev-
er, the election of deputies of 6 March
2021 did not at all follow the law of
2019 in question, leading to missing the
objectives of 30 per cent women in the
National Assembly. The Conseil National
des Droits de I’Homme de Cote d’Ivoire
noted in a press release from 3 February
2021 that the candidate lists of all Ivori-
an political formations and coalitions
did not meet the 30 per cent representa-
tion quota as provided for by law.? The
Rassemblement des Houphouétistes pour la
Démocratie et la Paix (RHDP) presented
40 female candidates out of 255 candi-
dates; the Parti Démocratique de Cote
d’Ivoire-Rassemblement Democratique Afric-

9 Conseil National des Droits de ’homme
‘Communiqué no 002/2021/CC/BE du
février 2021 du Conseil National des Droits
de 'Homme (CNDH) relatif a la
représentation des femmes sur les listes
provisoires de candidature a 1’élection des
députés a ’assemblée nationale du 06 mars
2021’ http://www.gouv.ci/doc/ 1612390012
CONSEIL-NATIONAL-DES-DROITS-DE-
L-HOMME-REPRESENTATION-DES-FE
MMES-SUR-LES-LISTES-PROVISOIRES-
DE-CANDIDATURE-A-L-ELECTION-DE
S-DEPUTES-A-L-ASSEMBLEE-NATION
ALE-DU-06-MARS-2021.pdf (accessed
6 March 2021).

ain (PDCI-RDA) presented four female
candidates out of 46 candidates; the
Front Populaire Ivoirien (FPI) presented
nine female candidates out of 64 candi-
dates; the EDS platform presented five
female candidates out of 71 candidates
and the EDS-PDCI coalition presented
22 female candidates out of 128 candi-
dates. Finally, for the legislative elec-
tions of 6 March, the Independent
Electoral Commission (CEI) validated
1584 candidatures including 212 female
candidates'? for 255 positions of depu-
ties.

7 Impact of the Maputo Protocol
on the judiciary

Even if the provisions of the Maputo
Protocol are directly applicable, national
judges make few references to these
texts, as well as other international
instruments. It follows that international
jurisprudence is not mentioned. Tanoh
and Adjolohoun, in their article on the
problems of human rights litigation in
Cote d’Ivoire and Benin,!! pointed out
the lack of decisions from Ivorian courts
with respect to human rights. One of the

10 The Groupe des Organisations Féminines pour
I’Egalité Homme-Femme (GOFEHF),
gathering 19 networks and organisations,
organised on Thursday, 4 February and
Friday, 5 February 2021, in Abidjan-Cocody,
a training course for these 212 women,
candidates for legislative elections. This
training was part of the implementation of
the project, ‘Appui au renforcement de la
participation des femmes aux processus électoraux
en Cote d’Ivoire’, which benefits from the
support of UN-Women. This project aims to
strengthen the support for women in politics
and especially those who are running for
deputy positions. During the two days, the
participants were instructed on modules
relating to campaign planning, self-
knowledge, the legal environment of
elections and institutions of the Republic,
communication and public speaking and
finally resource mobilisation.

11 A Tanoh & H Adjolohoun ‘International law
and human rights litigation in Céte d’Ivoire
and Benin’ in M Killander (ed) International
law and domestic human rights litigation in
Africa (2010).



main challenges for the popularisation
of the Maputo Protocol is that lawyers
who are supposed to take human rights
issues to court do not play their part.
The training of judges and lawyers may
explain this quasi-inexistent reference to
international sources. The emphasis is
instead on national texts, including the
Criminal Code and the Civil Code, and
most of the time, they are focused on
issues connected to the usual legal
subjects such as commercial law, civil
law and penal law. Before closing its
offices in Cote d’Ivoire, the Peacekeep-
ing Mission of the United Nations in the
country, known as Opération des Nations
Unies en Céte d’Ivoire (ONUCI), through
its Human Rights Division, together
with the Institute for Human Rights and
Democracy in Africa (IHRDA) had
been providing training to judges on the
use of international instruments and
mechanisms to protect human rights.
However, that was not enough to
change the trend. The Maputo Protocol
as well as other international instru-
ments for the protection of human rights
remain unused before Ivorian national
courts. At this stage, it is expected that
the situation will improve with courts
referring to African instruments and
jurisprudence when the judiciary is
staffed with former law students and
other people who have dealt with Inter-
national Human Rights Law and its
practice, such as former participants in
national and international Human
Rights Moot Court Competitions as
well attendees to various international
training and conferences about African
instruments and jurisprudence.
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8 Significant appropriation of the
Maputo Protocol by civil
society

Ivorian civil society is particularly
dynamic with regard to the popularisa-
tion of instruments for the protection of
women’s rights in Africa. Since the
entry into force of the Maputo Protocol
in 2006, NGOs have started training
their members on the instrument. The
Human Rights Division of the ONUCI
took an important part in the populari-
sation of the Maputo Protocol through
training sessions organised in 2008 that
focused on women’s rights protection
instruments.'? The popularisation of the
protocol has increased with the ratifica-
tion by Coéte d’Ivoire. The Association des
Femmes Juristes de Cote d’Ivoire (AFJ CI)13
in collaboration with other NGOs or
10" and the Association des Etudiants
Juristes de Céte d’Ivoire (AEJ CI)15 organ-
ised several national campaigns around
the Maputo Protocol.

12 One of these training sessions held in April
2008 at Université Méthodiste de Cote d’Ivoire
(UMECI) in collaboration with Association
des Etudiants Juristes de Céte d’Ivoire (AEJCI)
in which took part youth associations as
Association des Etudiants Musulmans de Cote
d’Ivoire (AEMCI) and the Jeunesse
Estudiantine Catholique (JEC).

13 It was in 1984 that a group of women
lawyers began to work on the rights of
women and children. In 1986, the Association
des Femmes Juristes de Cote d’Ivoire (AFJCI)
was officially created. Its members are
women who have made a career in law. We
therefore find within it, magistrates, lawyers,
notaries, jurists, etc., which deal with the
following themes: discrimination and
violence based on gender, child labour;
access to justice.

14  As UNDP and UN-WOMEN.

15  The Association des Etudiants Juristes de Cote
d’Ivoire (AEJCI) is a non-profit structure,
created in 1999, which brings together law
students from public and private universities
in Cote d’Ivoire. Its main objective is to
promote the law while promoting the
professional social integration of its
members. AEJCI is committed to the
promotion of Human Rights through various
popularisation activities, one of the most



48 Cote d’Ivoire

As part of the Projet d’appui a
I'Amélioration de I’Acces aux droits et a la
Justice (PALAJ), legal clinics have been
set up in several areas of the country.16
The PALAJ is an important project for
AFJCI. Its main objective is to bring
justice and litigants closer together, that
is to say, to strengthen both the supply
and demand for justice. The project
aims in particular to improve access to
justice for vulnerable groups such as
women and children. The legal clinics
were responsible for supporting the most
vulnerable people, including rape
victims, with justice services. The actors
in this project, mostly from women’s
organisations, were tasked with raising
awareness of women’s rights. To do
this, they monitor the relevant legal
frameworks, in order to check the level
of implementation and advise on all the
recommendations and observations of
treaty bodies, including the African
Commission. Despite the dynamism of
Ivorian civil society and women’s
organisations, there has not yet been a
submission as far as shadow reports to
the African Commission under the
Maputo Protocol are concerned. On this
point, the NGOs and the state stand on
the same line, considering that Cote
d’Ivoire is yet to submit a maiden report
under article 26 of the Maputo Protocol.

important of which is the Concours National
René DEGNI-SEGUI for Human Rights,
which it organises every year. This is a moot
court competition as the one organised by
the Centre for Human Rights of the
University of Pretoria whose one of the
pioneers and former Director, Professor
Christof Heyns, recently passed away. AEJCI
is also a member of the Convention de la Société
Civile Ivoirienne (CSCI).

16  Twelve legal clinics cover 11 courts, 40
departments, and 201 sub-prefectures.

9 Low appropriation of the
Maputo Protocol by lawyers
and judicial officers

The situation described in the 2016
edition of this publication has not
changed significantly. Only a few
lawyers who are human rights activists,
or are involved in human rights activi-
ties, know about the Maputo Protocol
and other human rights instruments and
use these instruments in their work.
Lawyers are not familiar with interna-
tional law as well as international
human rights law. Only a few lawyers
know about the instruments and fewer
have ever used human rights conven-
tions in their arguments before domestic
courts. The rare references to interna-
tional instruments concern, in most
cases, political trials.

10 Higher education and academic
writing

Human rights education in primary and
secondary schools in Cote d’Ivoire is
still developing. Within the framework
of the UN World Programme for
Human Rights Education, the Govern-
ment of Cote d’Ivoire adopted a decree
in 2012, formally introducing human
rights education in the curricula of
educational systems at the primary and
high school levels. This is being pursued
at higher levels, in the professional train-
ing academies, Police and Gendarmerie
Academies as well as at the National
School of Administration (ENA), which
trains civil servants. At university level,
human rights education has evolved
over the last few years with the develop-
ment of various master’s degrees by the
National University as well as different
human rights institutes. The Maputo
Protocol is part of the curricula of the
university as well as the institutes.



Several public and private universities
now offer master’s programs in human
rights law. Many Ivorian academics
have discussed the Maputo Protocol,
but these discussions are mostly philo-
sophical and too academic to have a
wider impact in Cote d’Ivoire. The liter-
ature in Cote d’Ivoire with respect to the
Maputo Protocol is thus limited. Lectur-
ers at the National University have writ-
ten and published a few articles, which
have unfortunately not received a wider
distribution.

11 Impact of Maputo Protocol on
independent state institutions

Cote d’Ivoire has two independent state
institutions that deal with human rights
issues. These are the national human
rights institution and an Ombudsman
Office. The Ombudsman Office is
known as the Médiateur de la République.
The Médiateur de la République is an inde-
pendent administrative body. It enjoys
constitutional status and is an alterna-
tive dispute resolution mechanism.!’
However, this institution cannot really
be considered as working in the field of
Human Rights. Neither the law of
2007,'8 nor the 2014-2015 plan of action
of the Médiateur de la République make
any reference to the Maputo Protocol.
The human rights institution is the
Conseil National des Droits de I'Homme de
Céte d’Ivoire (CNDHCI) established by
law 2018-900 of 30 November 2018."
CNDHCI appears to be an independent
consultative body whose functions are

17 The Médiateur de la République is instituted by
the Constitution (art 165 of the Constitution
of 2016).

18  Loi organique no 2007-540 du ler aoiit 2007
fixant les attribution, [Porganisation et le
fonctionnement de [l'organe de Médiation
dénommé le "Médiateur de la République’.

19  Loi no 2018-900 du 30 novembre 2018 portant
création, attributions, organisation et fonctionne-
ment du Conseil national des Droits de I’Homme
(CNDH).
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to ensure consultation, evaluation, and
make recommendations in the area of
human rights. The current Conseil has
been created in replacement of the
former Commission Nationale des Droits de
I’Homme de Céte d’Ivoire established by
law 2012-1132 of 13 December 2012.
The former Commission, despite several
advocacy efforts and pieces of advice,
did not comply with the Paris Principles
on the establishment and functioning of
national human rights institutions in
several respects and rendered the
Commission more of a consultative
body. The role of the new CNDHCI is
more extended regarding following up
on the implementation of concluding
observations and/or decisions of inter-
national human rights mechanisms.
Article 2 of the law of 2018 establishing
the CNDHCI enumerates the powers of
the institution, and some important
prerogatives are to be noted. It can
receive complaints about human rights
violations and carry out investigations.
It is also involved in the submission of
state reports under international human
rights instruments. The CNDHCI has
recently launched its 4th cycle of train-
ing on human rights20 with an emphasis
on women’s rights. As part of the imple-
mentation of law 2019-870 of 14 Octo-
ber 2019 promoting the representation
of women in elected assemblies, the
CNDHCI has initiated a coaching
program for women.?!

20 ‘Le CNDH a lance le cycle IV de 'université
des droits de ’'homme’ CNDH (21 January
2021) https://cndh.ci/le-cndh-a-lance-le-cy
cle-iv-de-luniversite-des-droits-de-lhomme/
(accessed 21 January 2021).

21 ‘Coaching des femmes: Le CNDH poursuit
la formation des femmes’ CNDH (19 January
2021) https://cndh.ci/coaching-des-femmes
-le-cndh-poursuit-la-formation-des-femmes/
(accessed 21 January 2021).
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12 State reporting

Despite the mechanism instituted by
decree 61-157 of 18 May 1961 to moni-
tor the implementation of conventions,
resolutions and other instruments, there
is no clarity on who does what when it
comes to state reporting. The responsi-
bility is rather based on the thematic
issues being reported. For instance, the
ministry in charge of human rights and
public liberties led the reporting process
under international Human Rights
instruments. In practice, the State Secre-
tary in charge of Human Rights is
responsible for state reporting under the
Maputo Protocol. Its Directorate of the
Promotion of Human Rights prepares
the state report with main contributions
from the Direction de la Promotion du
Genre et de 'Equité of the Ministére de la
Femme, de la Famille et de ’Enfant and the
Conseil National des Droits de I’'Homme de
Coéte d’Ivoire.

Cote d’Ivoire did not submit any
state report under article 26 of the
Maputo Protocol since the ratification.
The general observation is that Cote
d’Ivoire has a habit of submitting its
periodic reports with delay. For the
African Charter, for example, the initial
report was submitted in 2012, 20 years
after the ratification of the Charter in
1992. As at May 2021, the country had
three overdue reports.22 Its last report
submitted was in November 2016 at the
occasion of the 59th ordinary session.
Regarding the Maputo Protocol, one of
the reasons for the failure to submit a
report is the political will as it seems
that the government is mainly focused
on the Universal Periodic Review
(UPR) before the Human Rights Coun-

22 African Commission ‘State reports and
Concluding Observations’ https://www.ach
pr.org/statereportsandconcludingobservat
ions (accessed 5 April 2021).

cil and any other reporting obligation at
the wuniversal or global level while
neglecting or at least not putting the
same efforts and resources into reporting
under the African human rights system.
A personal and logical opinion on this
trend is that there seems to be no
substantial consequences for failing to
report under the African human rights
system as it could be in the United
Nations human rights system. Various
donors and financial partners refer to
the UN reporting system to determine
the level of commitment of a country to
human rights, which is a leading consid-
eration in disbursing or releasing funds
and loans for the benefit of developing
countries. This justifies why Cote
d’Ivoire would rather put the emphasis
on the report required by the CEDAW
and the responses to comments made.
However, the State Secretary in charge
of Human Rights acknowledged the fail-
ure to report as inappropriate and
assured that efforts are underway to
catch up in the short-term period.

13 Communications

Several cases have been brought against
Céte d’Ivoire before three African mech-
anisms of Human Rights protection and
some are still pending. There were eight
cases?> finalised before the Economic
Community of West African States
(ECOWAS) Court of Justice and in

23 Synecoci & Others v Cote d’Ivoire (2018) ECW/
CCJ/JUD/07/18;, M Bama Boubie & 10
Autres v Céte d’Ivoire (2018) ECW/CCJ/
JUD/05/18; N’Guessan Yao v Céte d’Ivoire
(2016) ECW/CCJ/JUD/15/16;  Farouk
Choukeir & Another v Céte d’Ivoire (2015)
ECW/CCJ/JUD/27/15; Société Agriland v
Céte d’Ivoire (2015) ECW/CCJ/JUD/07/15;
Simone Ehivet and Michel Gbagbo v Céte d’Ivoire
(2013) ECW/CCJ/JUD/03/13; Amouzou
Henri & 5 Others v Céte d’Ivoire (2009) ECW/
CCJ/JUG/04/09; The National Co-ordinating
Group of Departmental Representatives of the
Cocoa-Coffee  Sector (CNDD) v Céte d’Ivoire
(2009) ECW/CCJ/JUD/05/09.



most cases, the Court did not find a
violation. Before the African Court of
Human and Peoples’ Rights, four cases
were finalised.2* Two of these cases
were rejected25 at admissibility stage
and in two others,26 the African Court
went as far as to the merits stage.

There are six decided Communica-
tions against Cote d’Ivoire before the
African Commission.?” In two instanc-
es, the African Commission found that
Céte d’Ivoire has violated its obligations
under the African Charter. The first of
these Communications deals with
access to land in Cote d’Ivoire by
foreigners.?® The second Communica-
tion deals with the eligibility criteria for
the office of President.?’ With regard to
the first Communication, the law on
access to land was not amended. With
regard to the eligibility criteria for the
presidency, one could first mention that
a special decree was adopted in 2005 to
allow all leaders of political parties to

24  Requéte 044/2019 — Suy Bi Gohore Emile & &8
Others v Céte d’Ivoire; Requéte 038/2016 —
Gombert Jean-Claude Roger v Céte d’Ivoire;
Requéte 001/2014 — APDH v République de
Céte d’Ivoire; Requéte 006/2011 — Association
des Juristes d’Afrique pour la Bonne Gouvernance
v République de la Céte d’ivoire.

25 Requéte 038/2016 — Gombert Jean-Claude
Roger v Céte d’Ivoire and Requéte 006/2011 —
Association des Juristes d’Afrique pour la Bonne
Gouvernance v République de la Cote d’ivoire.

26  Requéte 044/2019 — Suy Bi Gohore Emile & 8
Orhers v Céte d’Ivoire and Requéte 001/2014 —
APDH v République de Céte d’Ivoire.

27  Communications 318/06 Open Society Justice
Initiative v Cote d’Ivoire; 400/11 Réseau Ouest
Africain des Défenseurs des Droits Humains et
Coalition Ivoirienne des Défenseurs des Droits de
I'Homme v Coéte d’Ivoire; 289/04 Maitres
Brahima Koné et Tiéoulé Diarra v Cote d’Ivoire;
246/02 Mouvement ivoirien des droits humains
(MIDH) v Céte d’Ivoire; 262/02 Mouvement
ivoirien des droits Humains (MIDH) v Cote
d’Ivoire; 138/94 International PEN (on behalf of
Senn and Sangare) v Cote d’Ivoire.

28  Mouvement ivoirien des droits Humains (MIDH)
v Céte d’Ivoire Communication 262/02.

29  Asabove.
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run for Presidency.30 Article 35 of the
Constitution of 2000 was considered as
a restrictive eligibility criterion to the
Presidency. On his re-election in 2015,
the President made the commitment to
organise a referendum in order to
amend this provision. Thus, the new
Constitution promulgated on 8 Novem-
ber 2016 solved the problem of eligibili-
ty criteria raised by the former
Constitution as per the findings in the
Communication mentioned. No case to
date has been filed on the Maputo
Protocol.

14 Special mechanisms and
promotional visits of the
African Commission

The District of Yamoussoukro in Cote
d’Ivoire hosted the 52nd ordinary
session of the African Commission in
October 2012. This session held at the
occasion of celebration on the 25th
anniversary of the African Commission
helped in disseminating the Maputo
Protocol and the Commission’s work
amongst NGOs and the broader human
rights community.

The African Commission has organ-
ised three promotional visits to Cote
d’Ivoire in 2001 and 2003. The first visit
took place from 4 to 8 February 2001
and the delegation of the Commission
was headed by Mrs Julienne Ondziel-
Gnelenga, a member of the Commission
and former Special Rapporteur on the
Rights of Women in Africa. Given the
political context of that time, the
mission in its recommendations urged
the Ivorian government to conduct

30 Decision 2005-1/PR of 5 June 2005
regarding the designation of presidential
candidates at the elections of October 2005
(décision 2005-1/PR du 5 juin 2005 relative a la
désignation a titre exceptionnel des candidats a
Délection présidentielle d’octobre 2005).
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investigations about allegations of rape
of women in the police college in 2001
and other human rights violations that
occurred during the electoral protests.
So far, no trials have been organised and
the perpetrators of these violations are
yet to be identified. The second visit
took place from 2 to 4 April 2001. The
Chairperson of the Commission at that
time, Professor EVO Dankwa, was the
head of the delegation. The delegation
met different high-level officials, includ-
ing the President and ministers, to assess
the human rights situation in Cote
d’Ivoire. Different recommendations
were made to the government of Cote
d’Ivoire, amongst them, the setting up
of commissions of inquiry on the
massive human rights violations, the
trial of the perpetrators of human rights
violations and the submission of peri-
odic reports under article 62 of the Afri-
can Charter. The Commission itself
admitted that no satisfactory measures
had been taken in respect of the recom-
mendations made. The third promotion-
al visit of the African Commission took
place from 24 to 29 May 2003, and the
recommendations of the Commission
were connected to peacebuilding and
conflict resolution. These recommenda-
tions were in line with recommenda-
tions issued after the two preceding
visits. Nothing has been done so far
regarding the investigation and identifi-
cation of perpetrators. The Commis-
sion’s Special Rapporteur on Human
Rights Defenders, Madam Reine Alap-
ini-Gansou visited Céte d’Ivoire on two
occasions in 2014 and 2015. She played
an impressive advocacy role in the
adoption of the law on human rights
defenders in Coéte d’Ivoire. The Special
Mandate of the Special Rapporteur on

Human Rights Defenders’! is still
supporting civil society groups in Cote
d’Ivoire to disseminate and sensitise
members of the public on the law.

The last visits of the African
Commission in Cote d’Ivoire took place
in 2016 and 2017.32 From 26 September
to 4 October 2016, a delegation of the
African Commission carried out a
promotional mission in Cote d’Ivoire.33
The delegation was made up of
Commissioner Kayitesi Zainabo Sylvie,
responsible for the promotion of human
rights in Céte d’Ivoire and Chairperson
of the Working Group on the Death
Penalty and Extrajudicial, Summary or
Arbitrary Executions in Africa and
Commissioner Jamesina Essie L. King,
Chairperson of the Working Group on
Economic, Social and Cultural Rights in
Africa. The recommendations of the
delegation dealt with many aspects of
human rights. Recommendations made
by the delegation were relating to vari-
ous points. The main recommendations
were relating to the low representation
of women in the National Assembly and
other institutions; the overcrowding in
Abidjan prison, the long period of
preventive detention in prison; the needs
of political detainees, in terms of their
rights as detainees and the acceleration
of their judicial proceedings before the
court; the problem of criminal justice
and the need to find lasting solutions, in

31 Madam Alapini-Gansou has left the
Commission after 12 years of service and
joined the International Criminal Court; the
current Special rapporteur on Human Rights
Defenders is Commissioner Rémy Ngoy
Lumbu who is continuing the work.

32 There is no information available on the visit
of 2017.

33  Commission africaine des droits de ’homme
et des peuples ‘Communiqué de presse sur la
mission de promotion de la Commission
africaine des droits de I'homme et des
peuples en République de Cote d’Ivoire’
(4 October 2016) https://www.achpr.org/
fr_pressrelease/detail?id=117 (accessed
23 January 2021).



particular on judicial practices and
procedures in order to speed up investi-
gations and trials, legal assistance which
is not sufficiently operational. The
government made efforts to improve the
situation of women by adopting the law
2019-870 of 14 October 2019 promoting
the representation of women in elected
assemblies. Regarding the conditions of
detention, the situation remains open to
criticism.

15 Factors that may impede or
enhance the impact of the
Maputo Protocol

The government of Cote d’Ivoire has
the primary responsibility to respect,
protect and fulfil the rights enshrined in
the Maputo Protocol. In order to respect
its international human rights obliga-
tions, the Ministry of Human Rights
was established in 2003 with the
mandate of promoting and protecting
human rights. There were different
campaigns and activities organised on
the ground, but it remains that Ivorians,
in general, are not aware of the exist-
ence of the Maputo Protocol. Other
factors that impede the impact of the
Maputo Protocol in Cote d’Ivoire are as
follows:

(a) Political environment: Cote d’Ivoire
was a very unstable country for
more than ten years (1999-2011).
The civil war as well as the econom-
ic meltdown has brought the coun-
try to its knees. This instability
complicates any action or -effort
aimed at the promotion of the
Maputo Protocol in the country.
Human rights violations are promi-
nent and remedies or access to
justice is not readily available.
However, as mentioned above, the
Ivorian authorities are fully aware
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(b)

©

(d

of the work of the Commission as
they regularly attend the sessions of
the Commission. The challenge is to
convey the messages or to promote
the Protocol on a wider scale. Initia-
tives are being taken.

Lack of awareness and strong reli-
ance of the judiciary on domestic
law: As mentioned above, the judi-
ciary plays a very important role in
the recognition and justiciability of
human rights. But, so far, no judg-
ment has been rendered outlining
violations of provisions of the
Maputo Protocol. The judges still
rely heavily on domestic law
because this is the law they know
better. There is no serious initiative
or judicial activism despite different
training organised by international
NGOs and international human
rights organisations. The standard
training of judges does not include
human rights and international law
as such.

Lack of serious involvement of
lawyers: Having decisions on
human rights cases also requires the
involvement of lawyers when writ-
ing or presenting their submissions
to the courts. Lawyers in Coéte
d’Ivoire have not been able to
submit cases on human rights viola-
tions. Only a few lawyers who are
members of different human rights
organisations have a good knowl-
edge of human rights principles and
treaties.

Poor media coverage: One of the
means of popularisation of a human
rights instrument is the media. In
Cote d’Ivoire, the media has not
been very active in the coverage of
human rights activities because of
the lack of resources and the limited
number of private media agencies.
For instance, if the media was inter-
ested in and active in covering
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human rights activities and issues,
the Maputo Protocol and any other
legal framework that protect the
rights of women could have been
made accessible in user-friendly
materials and local languages for the
population.

16 Conclusion

Céte d’Ivoire is committed to promoting
equality between men and women at the
various levels of social, economic and
political life. This commitment was
reflected in the ratification of the Mapu-
to Protocol in 2012 and the adoption of
concrete measures for its implementa-
tion. At this stage, even if it has not yet
submitted reports that would allow an
objective assessment of the implementa-
tion of the protocol, it will be fair to
welcome and encourage the efforts of
the Ivorian government. However, there
are always efforts to be made in order to
effectively achieve this equality between
men and women. This is not an easy
venture, because the discrimination
between these two sexes is above all
cultural. Raising awareness will take
time and young people have an impor-
tant role to play. The state, in collabora-
tion with civil society, must therefore
ensure the training of the youth for a
better appropriation of the Maputo
Protocol and all the other relevant
instruments.
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1 Introduction

A study on masculinity in the Demo-
cratic Republic of Congo (DRC)
conducted by the United Nations Entity
for Gender Equality and the Empow-
erment of Women and the Swedish
Embassy in the DRC indicated that ‘in
the collective imagination of the people
interviewed, men are imbued with the
characteristics that are associated with a
hegemonic view of masculinity’.! Both
women and ‘men in ‘“subordinate” or
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for the Democratic Republic of Congo and
the Region’ (October 2015) 23 https://
www.international-alert.org/sites/default/
files/Gender_AuditDRC_EN_2015.pdf
(accessed 11 June 2021).
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less powerful positions’ are often affect-
ed by this negative masculinity.2
Women are generally considered infe-
rior to men,3 and the division of labour
in the political, administrative, and
educational fields is often based on
entrenched gender roles, including those
that make women good financial
managers and individuals who should
teach relatively uncomplicated
subjects.* Many factors may explain the
discriminatory attitudes some members
of the Congolese society can have vis-d-
vis women including women’s historical
marginalisation in education and poli-
tics as well as by religious and custom-
ary practices. At the independence in
1960, the country had one female grad-
uvate. This largely stemmed from the
reluctance of many families to allow
their girls to be exposed to western reli-
gious education that may prompt them
to rebel against their traditional

2 Vinas (n 1) 23.

3 JR Oppong & T Woodruff Democratic
Republic of Congo (2007) 48-50.

4 R Kamidi ‘Du statut de la femme en
République démocratique du Congo :
rapport d’une réflexion prospective pour un
changement pérenne’ (Juin 2015) 11 https://
www.eda.admin.ch/dam/countries/count
ries-content/the-democratic-republic-of-
congo/fr/Rapport%20SF%20RDC_
0409.pdf (accessed 11 June 2021).
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marriage and other customary roles.”
This was compounded by the ‘mission-
ary ideology’ — schools were owned by
Belgian missionaries — which ‘empha-
sized the differences between the sexes
and male superiority’.6 As Coquery-
Vidrovitch puts it, ‘[tlhe girls educated
by nuns, were supposed to develop the
qualities of docility and sweetness and
to practice housekeeping. The goal here
was to make them good mothers,
prepared to remain in the home and

instil Christian values in their children’.”

The post-independence conception
of women by political leaders and the
musical portrayal of women were not
anything to desire. Although President
Mobutu Seseko who ruled DRC for 32
years recognised the relevance of equal
treatment between men and women, he
is said to have claimed that ‘it remains
to be understood, with all due consider-
ation, that there will always be a boss in
every household’.3 According to him:°

Until proof to the contrary, the boss in our
land is the one who wears the pants. Our
female citizens should also understand
this, accept it with a smile, and with
revolutionary submissiveness.

Mobutu was simply exposing a belief
shared within the large spectrum of the
Congolese society including in the musi-
cal sector. Luambo Makiadi, the best
Congolese musician of the time, was
known for his misogynistic tendencies
and objectification of women through

5 C Coquery-Vidrovitch African women: a
modern history (1994) 43; GA Matsanza
Résilience ou sursis de I’Etat: I'identité nationale
au secours de la RD Congo (2018) 143.

6 Coquery-Vidrovitch (n 5) 144 113.

7 Coquery-Vidrovitch (n 5) 144. See also
C Nzuzi wa Mbombo ‘Le role de la femme
politique en République Démocratique du
Congo’ in Konrad Adenauer Stiftung (ed)
Femme et engagement politique en République
Démocratique du Congo 68.

8 Coquery-Vidrovitch (n 5) 185-186.

9 As above.

songs and musical commentaries.!? In
the political sphere, Catherine Nzunzi
wa Mbombo suggests that women
generally serve as instruments for mass
mobilisation and stepping stones to
achieve the goals of male politicians.
They are hardly considered as equal
political partners.” The appointment of
female candidates or political leaders
tends to camouflage the exploitation of
women for statistical or propaganda

purposes. 2

Before the formal occupation of
what is today the DRC by the Belgians,
women promoted the black conscious-
ness through messianic movement.
Some produced visions and prophecies
that called for the restoration of the
political order distorted by invaders.!3
The contribution of Dona Beatrice, a
prophetess famously known as Kimpa
Vita, stood out among many others. She
launched a theology of liberation of
blacks against Portuguese colonialists in
the Kingdom of Kongo in the early
1700s. Kimpa Vita preached a theology
centred on ‘Kongo cultural symbolism’
and emphasised on the African roots of
Christ and Christianity and incited her
fellow blacks to ‘find their roots by
rejecting European clothing and
values’.!4 Kimpa Vita was burned at the
age of 24 under the instigation of Portu-
guese who saw in her theology, a coun-
ter-European hegemony and anti-
Catholic Christianity narrative antitheti-
cal to colonial business. However, the
activism and stamina of Kimpa Vita, a

10 L Kengo wa Dondo La passion de I’Etat:
mémoires (2019) 102-103.

11 Nzuzi wa Mbombo (n 7) 68. PM Mantuba-
Ngoma Les élections dans Uhistoire politique de
la République démocratique du Congo (1957-
2011) (2013) 41.

12 C Odimba et al La participation des femmes
dans les processus de paix et la prise de décision
politique en République démocratique du Congo

(2012) 41.
13 Coquery-Vidrovitch (n 5) 43.
14  Asabove.



female African messiah, had inspired
the creation of numerous nationalist
movements within and outside the
Kingdom of Kongo.15

Kimpa Vita’s legacy seems to be
withering away as women’s rights and
women’s image have broadly worsened
off, particularly in the eastern DRC
following the protracted armed conflicts
in the late 1990s. Most of these conflicts
are characterised by acts of sexual
violence against women and the weap-
onization of female bodies for military
advantages.16 The response of the state
was initially not robust, especially in the
early 2000s. Political leaders were busy
trying to end conflicts and reunite the
country before they could bring back to
the table the issue of accountability for
women’s rights violations.!” Numerous
public trials against military (officials)
and civilian who engaged in sexual
violence conducts were held by military
and civilian tribunals.!® Nevertheless,
durable solutions to effectively dignify

15 E Descamps ‘Kimpa Vita, [étoile
révolutionnaire du Kongo’ 7 March 2018
Jeune Africa https://wwwjeuneafrique.com/
444727/societe/kimpa-vita-lespoir-kongo/
(accessed 15 March 2021).

16  See generally United Nations Human Rights
Office of the High Commissioner ‘Rapport
du projet mapping concernant les violations
les plus graves des droits de 'homme et du
droit international humanitaire commises
entre 1993 et juin 2003 sur le territoire de la
République  démocratique du Congo’
(August 2010) paras 529-532 https://www.
ohchr.org/documents/countries/cd/drc_ma
pping_report_final_fr.pdf (accessed
17 March 2021).

17 PT Shirambere ‘Transitional justice and
peacebuilding in the Democratic Republic of
the Congo’ (2015) 2(2) Southern African Peace
and Security Studies 49; SP Tunamsifu
‘Transitional justice processes in Africa: the
case of the Democratic Republic of the
Congo’ (2018) 4 https://www.csvr.org.za/
project-reports/ DRC-Case-Philippe-Tunam
sifu.pdf (accessed 17 March 2021).

18  See generally Avocats Sans Frontiéres Recueil
de jurisprudence congolaise en matiére de crimes
internationaux: édition critiqgue (2013) 32
https://asf.be/wp-content/uploads/2013/
12/ASF_RDC_JurisprudenceCrimesInterna
t_201312.pdf (accessed 17 March 2021).
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women, including reparation,19 mass

awareness-raising about women rights,
and behavioural/attitudinal change are
slow. The adoption of a number of legal
instruments, such as the Sexual
Violence Acts, the application of the
Rome Statute by military tribunals2?
and the commitment of the state to align
other legislation with international
agreements DRC has ratified are part of
these efforts to further women’s rights.

The explicit recognition and protec-
tion of women'’s rights, first in the 2003
Interim Constitution and then in the
2006 Final Constitution of the DRC, is
an important step towards strengthening
the legal protection of women'’s rights at
the highest normative level. The 2006
DRC Constitution (the Constitution)
emphasises the need to eliminate
discrimination against women, protect
and promote their rights, ensure their
‘equitable’ representation at the nation-
al, provincial and local levels and to
eliminate violence against women and
sexual violence in particular. The
Constitution directly responds and
attempts to prevent the re-occurrence of
the historical violence women have been
subjected to.2! Constitutional provisions
act as means to incrementally reform
legislation that do not promote equality
between men and women and to
contribute to the change of attitudes

19  Discussion with Nzuzi Mambakasa Benny,
Deputy Coordinator, National Human
Rights Commission, Kwango Province,
December 2020, Kinshasa.

20  Avocats Sans Frontieres (n 18). On the Rome
Statute in DRC, see generally, PM Magadju
‘Législation congolaise de mise en oeuvre du
Statut de Rome: un pas en avant, un pas en
arriere’ in HJ van der Merwe & G Kemp
(eds) International criminal justice in Afvica,
2016 (2016) 165-199; B Kahombo ‘The
principle of complementarity in practice: A
survey of Congolese legislation imple-
menting the Rome Statute of the
International Criminal Court’ in HJ van der
Merwe & G Kemp (eds) International criminal
Jjustice in Africa, 2016 (2016) 204-239.

21 2006 DRC Constitution, arts 14 & 15.
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towards women in the broader society.
The effective participation of women’s
rights organisations to and their advoca-
cy for women'’s rights during the 2002
peace and reconciliation process influ-
enced the recognition of women'’s
specific rights in the 2006 Constitu-
tion.? Despite this normative progress,
gender equality constitutional norms
seem to be floating meaninglessly above
the Congolese society for lack of effec-
tive implementation as discussed
further.??

This chapter examines the impact of
the Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo
Protocol) in the DRC. In what follows,
we review the background to and the
status of the ratification of the Maputo
Protocol, the question of its domestica-
tion and incorporation into the legal
system, legislative reforms and govern-
mental policy. We also analyse reasons
behind the lack of court decisions invok-
ing the Maputo Protocol, the DRC rela-
tionship with regional human rights
mechanisms, the role of civil society
organisations in improving the quality
of the implementation of the Protocol,
the place of the Maputo Protocol in the
legal education as well as the possible
role of the National Human Rights
Commission. The chapter concludes by
arguing that the implementation of the
Maputo Protocol is characterized by a
certain amount of progress in the legisla-
tive area that, however, lacks practical
implications. The starting point for
understanding this is the tension that the
ratification of the Maputo Protocol has

22 C Odimba, P-R Namegabe & Julienne
Baseke Nzabandora La participation des
femmes dans le processus de paix et la prise de
décision politique en République démocratique du
Congo (July 2012) 29

23 See the discussion in section 4 below.

faced in the DRC, as demonstrated
below.

2 Background to and status of the
ratification of the Maputo
Protocol

The DRC signed the Maputo Protocol
in December 2003, ratified it in July
2008 and deposited the instrument of
ratification in February 2009.%4 The rati-
fication was preceded by the parliamen-
tary approval of the Protocol in 2006
and the authorisation to ratify it as
contemplated under article 214(1) of the
Constitution.?> The government ratified
the Protocol two years later, in June
2008.2° The Maputo Protocol was
published in the Official Gazette in
March 2018.%7

The power to negotiate and ratify
treaties and international agreements
rests with the President of the Repub-
lic’® However, parliament must

24 Ratification Table: Protocol to the African
Charter on Human and Peoples’ Rights on
the Rights of Women in Africa http://
www.achpr.org/instruments/women-proto
col/ratification/ (accessed 22 September
2018).

25 Act 06/015 of 12 June 2006 authorizing
DRC to ratify the Protocol to the African
Charter on Human and Peoples’ Rights on
the Rights of Women in Africa in JO.R.D.C.
(5 June 2018) 5-6.

26  Ratification Table of the Maputo Protocol
http://www.achpr.org/instruments/women-
protocol/ratification/ (accessed 11 July
2018).

27  Safe2choose ‘RDC: Le protocole de Maputo
enfin publié au journal officiel’ 18 June 2018
https://safe2choose.org/fr/blog/drc-mapu
to-protocol-legalization-abortion#: ~:text=
Le%20protocole%20de%20Maputo%20repr
%C3%A9sente,aux%20services%20de%20sa
nt%C3%A9%20reproductive (last accessed
7 July 2018). For the consequence of the
gazetting on the application of the Protocol
in the national legal system, see AS Sidibe
‘Communication introductive générale’ in
Les Cahiers de 'AOA-HJF Les actes du
colloque international sur Tapplication du droit
international dans 'ordre juridique interne des
Etats Afvicains francophones’ (2003) 54-55.

28 The Constitution of the Democratic
Republic of the Congo (n 21) art 213.



approve certain types of treaties such as
treaties related to international organisa-
tions, those which modify domestic
legal provisions and treaties on the
status of individuals, before the govern-
ment can effectively ratify them.?’ The
procedure is meant to ensure that the
international instrument obtains domes-
tic legitimacy through the body on
which the Constitution confers the
power to make laws and oversee govern-
mental activities.3? The President of the
Republic, the Prime Minister, the Presi-
dent of the National Assembly or
Senate, one tenth of National Assembly
and Senate members may approach the
Constitutional Court to review the
compatibility of an international treaty,
such as the Maputo Protocol, with the
Constitution before its approval and
ratification.3! This review is both proce-
dural; (the Court may review whether
individuals involved in the ratification
are invested with such powers) and
substantive; the Court must examine
whether substantive provisions of the
treaty are compatible with or contradic-
tory to the Constitution including the
Bill of Rights. It is only when the
compatibility is confirmed that the trea-
ty can be ratified, otherwise, the consti-
tutional provision in question must be
amended to align with the international
treaty.3?

29 The Constitution of the Democratic
Republic of the Congo (n 21) art 214.

30 The Constitution of the Democratic
Republic of the Congo (n 21) art 100.

31 The Constitution of the Democratic
Republic of the Congo (n 21) art 216.

32 The Constitution of the Democratic
Republic of the Congo (n 21) art 216. This
was the case the Treaty on the Organisation
for the Harmonisation of Business Law in
Africa (OHADA). Decision R.Const. 112/ TSR
of 5 February 2010, Requéte tendant da obtenir un
avis consultatif sur la contrariété éventuelle a la
Constitution de certaines dispositions du Traité du
17 Octobre 1993 relatif a ’harmonisation du droit
des affaires en Afrique (Ohada) available at
http://www.la-constitution-en-afrique.org/
article-ohada-la-constitution-sacrifiee-47288
675.html (accessed 13 May 2018).
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On the ground, the process for rati-
fying the Maputo Protocol faced resist-
ance, particularly because some
religious and political groups believed
the Protocol could be used to allow
abortion on demand.3®> Those who
supported the ratification of the Proto-
col, mainly activists and organisations
protecting women'’s rights, regarded it as
a modern legal instrument that effec-
tively responds to the plight of women
in post-conflict situations. Most of its
ground-breaking provisions34 on sexual
and reproductive rights may reduce the
dehumanising effects of sexual violence
that were pervasive at the time of rati-
fication. The pertinent provision in
point is, for example, article 14(2)(c)
which can facilitate women victims of
‘sexual assault, rape, incest’ perpetrated
by national and foreign armed groups
and forces to protect their reproductive
rights by deciding whether to keep the
pregnancy. However, the Catholic
Church through its non-for-profit organ-
isations pioneered the resistance on
account that faith and culture prevent
the suppression of innocent life.3d As a
consequence, academics, law students
and the large population interested in
the Protocol generally place emphasis
on the right to safe abortion, regarded as

33 ‘La R. D. Congo en voie de ratifier le
Protocole de Maputo’ Kakaluigi (25 June
2007) http://kakaluigi.unblog.fr/2007/06/
25/la-r-d-congo-en-voie-de-ratifier-le-proto
cole-de-maputo/ (accessed 8 February 2020).

34 F Viljoen ‘An introduction to the Protocol to
the African Charter on Human and Peoples’
Rights on the Rights of women in Africa’
(2009) 16(1) Washington and Lee Journal of
Civil Rights and Social Justice 16.

35 L Guignard ‘Résistances catholiques au
protocole de Maputo. Mobilisations et
controverses autour de la libéralisation de
l’avortement en Afrique’ (2017) Genre,
sexualité & société; ‘Kananga? les parents
s’insurgent contre le protocole de Maputo’
Radio Okapi (1 August 2007) https://www.
radiookapi.net/sans-categorie/2007/08/01/
kananga-les-parents-s%25e2%2580%2599in
surgent-contre-le-protocole-de-maputo
(accessed 8 February 2020).
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pervasive, and put aside some ground-
breaking provisions that empower
women in the community, for instance
in the political sphere.3® The activism
against the ratification of the Protocol
created a distorted view of what the
Maputo Protocol seeks to achieve. This
negatively impacted the process for
domesticating or incorporating the
Protocol in the domestic legal order.

3 Domestication and
incorporation

As in any monist country,?’ internation-
al law in DRC is an integral part to
municipal law. However, certain proce-
dural requirements must be met for trea-
ties to be applicable in the domestic
system. If taken rigidly, these formalities
may hamper the prospects for the
Maputo Protocol to make substantive
contribution to the DRC legal system.
The treaty must ‘duly’ be ratified and
gazetted.38 The last condition which
generally does not apply to human
rights treaties is the reciprocal applica-
tion by other member states.3? Accord-
ing to Professor Mampuya, the DRC
Constitution allows international trea-
ties to be applicable even if they do not

36 S Vyas-Doorgapersad & TM Lukamba ‘The
status and political participation of women
in the Democratic Republic of Congo (1960-
2010): A critical historical reflection’ (2011)
62 New Contree 94.

37  MKillander & H Adjolohoun ‘International
law and domestic human rights litigation in
Africa: An introduction’ in Magnus
Killander (ed) International law and domestic
human rights litigation in Africa (2010) 5;
B Kahombo ‘Présentation du Traité de droit
international public du professeur Auguste
Mampuya: Regards croisés sur le
régionalisme africain’ (2016) 19 Recht in
Afrika — Law in Africa — Droit en Afrique 213-
217.

38 The Constitution of the Democratic
Republic of the Congo (n 21) arts 153 & 215.

39 The Constitution of the Democratic
Republic of the Congo (n 21) art 215.

provide for a subjective right of an
immediate effect. " If this view is taken
seriously by academics, legal profession-
als and judges, the Maputo Protocol can
be invoked before domestic courts and
directly applied by judges.*! This is
hardly the case.

Controversy around the meaning of
direct application of international
(human rights) law,* and particularly
the positivistic/formalistic approach to
articles 153 and 215 of the Constitution
prompt some scholars to suggest that
only self-executing provisions can be
directly applicable.43 According to
Dugard, one might recognise a self-
executing provision when:**

the language of the treaty so indicates and
existing municipal law, either common law
or statute, is adequate in the sense that it
fails to place any obstacle in the way of
treaty application.

The dominant scholarly position holds
that because article 14 of the Maputo
Protocol clashes with articles 166 and
167 of the 1940 Congolese Penal Code
and other specific legislation, it is
neither a self-executing provision nor
can it be applied directly by courts and
tribunals without any amendment to the
Penal Code. This is compounded by
attitudes of most Congolese civil judges
towards international (human rights)
law norms. As Advocate Bampile wa
Bampile Fabien suggested, ‘Congolese
judges hardly resort to international
human rights law norms when deciding

40 A Mapuya Kanunk’a-Tshiabo Traité de droit
international public (2016) 488-489.

41  See the discussion in section 6 below.

42 JK Mpiana ‘La position du droit
international dans ’ordre juridique congolais
et 'application de ses normes’ (2012), PhD
dissertation, University of Sapienza (Roma)
163 (on file with authors).

43 B Kahombo (n 37) 213.

44 J Dugard International law: A South African
perspective (2016) 57.



over relevant cases.® As it will be
argued later, in the unique case where
the DRC Constitutional Court had the
opportunity to apply the Maputo Proto-
col, the Court failed to do so.

Substantively, the 2006 DRC
Constitution and the Maputo Protocol
validly complement each other in
protecting women'’s rights. They offer a
robust legal framework for enhancing a
culture of women’s rights protection
that has never existed before in DRC.
As the supreme law of the land, the
Constitution provides for principles,
rules and values based on which subsidi-
ary legislation and the Maputo Protocol
can ameliorate the plight of women.
The breadth and scope of rights covered
under the Maputo Protocol are exten-
sive as compared to the Constitution.
This is perhaps understandable since the
Protocol is a specific treaty on women’s
rights. The Constitution provides for
equality in rights and dignity and equal
protection before the law.® It prohibits
discrimination against any Congolese,*’
particularly women,*® and enjoins the
state to promote and protect women'’s
rights. Under article 14, the state has, in
addition, the following obligations.
First, to adopt in different areas includ-
ing civil, political, economic, social, and
cultural spheres, appropriate measures
to ensure total blossoming of women
and their full participation in the
nation’s development. Second, to adopt
all the measures to combat violence
against women both in public and
private spheres. Third, to ensure
women’s equitable representation in

45 Interview with Advocate Bampile wa
Bampile Fabien, December 2020, Kinshasa.

46 The Constitution of the Democratic
Republic of the Congo (n 21) arts 11 & 12.

47 The Constitution of the Democratic
Republic of the Congo (n 21) art 13.

48 The Constitution of the Democratic
Republic of the Congo (n 21) art 14(1).

Impact of the Maputo Protocol in selected African states 61

national, provincial, and local institu-
tions. Fourth, to implement gender-pari-
ty in all its institutions. The Constitution
provides for the adoption of a subsidiary
legislation to determine modalities of
application of these rights. The Gender
Parity Act was adopted nine years after
the entry into force of the Constitution.
Article 15 strengthens the protection of
women’s rights by enjoining the state to
eliminate sexual violence. Under the
Constitution: 4

any sexual violence committed against any
person with the intention to destabilize or
to displace a family and to make a whole
people disappear is established as a crime
against humanity punishable by law.

More than any other previous constitu-
tion, the 2006 DRC Constitution
devotes two provisions on women
specific issues in what seems to be a
direct response to violence that women
have been historically subjected to. This
progressive constitutional framework
has prompted some scholars, Muzaliwa
among others,”® to suggest that the
Protocol will make no difference as the
rights it provides are already enshrined
in the Constitution. This argument is
not entirely valid for the specific nature
of the Protocol’s guarantees are more far
fetching than the Constitution. Further,
it is hazardous to start pitting legal
instruments or their norms against each
other since they seek to achieve similar
goals. We believe that the extent to
which the Constitution and the Protocol
both contribute to furthering women’s
rights and how they do complement
each other should be the focus of
academic scholarship and debates.
Viewed from this angle, the Maputo

49 The Constitution of the Democratic
Republic of the Congo (n 21) art 15.

50 KP Muzaliwa ‘Publication of the Maputo
Protocol in the official gazette: Does it make
any difference in Congolese criminal law?’
(2020) (on file with the author).
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Protocol provides many other rights
from which law-makers can learn to
improve women’s rights. Soft law
instruments such as general comments
clarifying the normative content of the
provisions of the Protocol, concluding
observations issued by the African
Commission on Human and Peoples’
Rights (African Commission) and the
jurisprudence of the African Commis-
sion and the African Court on Human
and Peoples’ Rights (African Court),51 if
any, can also be used to clarify the
meaning and content of articles 14 and
15 of the DRC Constitution as far as
effective protection of women’s rights is
concerned.

4 Legislative reform

Since the ratification of the Maputo
Protocol, the DRC has enacted or
amended some legislation that enhance
the protection of women’s rights. Others
maintain the status quo. Whilst the link is
always not clear whether these revisions
are the result of the ratification, what is
evident is that new legislation attempts
to correct retrogressive practices provid-
ed for in some of the previous laws.

4.1 Elimination of discrimination
against women

The Gender Parity Act was passed in
2015 to set down different principles
determining modalities of application of
the parity between women and men
recognised under article 14 of the
Constitution. The Act recognises the
persistent inequality between men and

51 Article 32 of the Protocol provides the
following: ‘Pending the establishment of the
African Court on Human and Peoples’
Rights, the African Commission on Human
and Peoples’ Rights shall be seized with
matters of interpretation arising from the
application and implementation of this
Protocol.’

women. It also explicitly mentions the
Maputo Protocol as containing obliga-
tions by DRC to adopt legislative and
administrative measures to enhance
women’s rights. It does not explicitly
indicate whether its adoption is prompt-
ed by the ratification of the Protocol.
Nonetheless, as indicated, the adoption
of the Act seeks to implement article
14(6) of the Constitution. The Act
fosters women'’s rights in the political,
administrative, social, economic and
cultural spheres. It prohibits discrimina-
tion in the education sector,>? profes-
sional environment especially towards
pregnant Women,53 as well as in the
judiciary, military and police institu-
tions.>* The Act is silent in relation to
women’s political participation. It does
not obligate state organs to ensure that
equality between men and women is
enforced. It creates governmental insti-
tutions tasked with following up the
level of its implementation. These insti-
tutions encompass the Inter-Ministerial
Committee and the National Council of
Gender and Parity.55 The Inter-Ministe-
rial Committee is composed of minis-
tries of gender, women and family,
labour, youth, planning, social affairs,
health, education and justice whilst the
National Council of Gender and Parity
is made of representatives of relevant
institutions, ministries and CSOs that
promote women’s rights.S6

The Family Code has been amend-
ed in 2016 to primarily comply with the
Constitution and other international
human rights instruments. Its amend-
ment aims to strengthen non-discrimina-
tion provisions. In its preamble, the
Family Code indicates that the purpose

52 Articles 10 & 11 of the 2015 Gender Parity
Act.

53 Gender Parity Act (n 52) arts 21 & 22.

54  Gender Parity Act (n 52) art 27.

55  Gender Parity Act (n 52) arts 28 & 31.

56  Gender Parity Act (n 52) art 29 & 30.



of the amendment is to align the 1987
Family Code with the country interna-
tional obligations as enshrined in the
International Covenant on Civil and
Political Rights, International Covenant
on Social, Economic and Cultural
Rights, the African Charter on Human
and Peoples’ Rights (African Charter),
the Convention on the Elimination of
All Forms of Discrimination Against
Women (CEDAW) and from the
Convention on the Rights of the Child
(CRC). Whilst the absence of specific
mention of the African Charter on the
Rights and Welfare of the Child is
understandable,”’ it is unclear why
parliament failed to mention the Mapu-
to Protocol.

Substantively, the Family Code
innovates in various respects. Equality
between men and women is restored in
contractual matters and the prosecution
for adultery. Child parenting responsi-
bility and the management of the house-
hold are done by spouses on equal
footage. The previous code required of
women to have their husband’s permis-
sion before they could enter into
contracts.’® Spouses are given equal
power over their children.”” As to the
administration of assets, spouses are free
to decide who between them will
administer assets.®® Some of the require-
ments imposed by the Protocol existed
since 1987, long before the entry into
force of the Maputo Protocol. These
include free consent to marriage61 with
sanctions over parents who coerce a
person to get married.? The right of a
married woman to use her own name
and that of her husband if she Wan'cs;63

57 It was ratified on 8 December 2020 whilst
the Family Code was revised in 2016.

58 2016 Revised Family Code, art 448.

59  Revised Family Code (n 58) art 445.

60 Revised Family Code (n 58) art 490.

61  Revised Family Code (n 58) arts 351 & 334.

62  Revised Family Code (n 58) art 336.
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the preference of monogarny64 with
sanctions for all forms of pongarny;65
intervention of the judge in divorce
matters on an equal basis for all the
spouses, among others.

4.2 Elimination of harmful cultural
practices

The Constitution states that traditions
inconsistent with public order cannot be
part of the legislation.®® The Gender
Parity Act outlaws stereotype of any
nature in schools.%” This law affirms
that the government must combat all
harmful practices in property rights
issues.®® The Family Code also forbids
harmful cultural practices such as rituals
women are forced to undergo following
the death of their spouse.69 The widow
has the right to inherit the property of
her deceased husband’’ and to become
the guardian and custodian of her chil-
dren.”! The minimum age for marriage
is 18 years since 2009, with the adoption
of the Child Rights Act.” This has been
reaffirmed by the Family Code’3 recent-
ly revised. The Child Rights Act is also
explicit on the prohibition of female
genital mutilation. This practice is a
crime punishable under this law. 74

63  Revised Family Code (n 58) art 62.
64  Revised Family Code (n 58) art 330.

65 Revised Family Code (n 58) arts 409 to 412.
66 The Constitution of the Democratic
Republic of the Congo (n 21) art 153(4).

67  The 2015 Gender Parity Act art 11.

68  Gender Parity Act (n 67) art 9.

69  The 2016 Revised Family Code arts 541 to
545.

70  Revised Family Code (n 69) art 758.

71  Revised Family Code (n 69) arts 322 & 198.

72 The 2009 Child Rights Act art 48.

73  Revised Family Code (n 69) art 352.

74  The 2009 Child Rights Act art 153.
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Further, Sexual Violence Act
prohibits and sanction several harmful
practices. The DRC Initial Report to the
African Commission on the Maputo
Protocol notes the following:75

sexual mutilation, exploitation of
minors for purposes of debauchery,
pimping, forced prostitution, harassment
and sexual slavery, forced marriage,
slavery, zoophilia, the  deliberate
transmission of sexually transmitted
infections, child trafficking and
exploitation  for  sexual  purposes,
pregnancy and forced sterilization,
prostitution and pornography involving
children.

In reality, harmful practices are perva-
sive in some customary rituals, for
example sexual mutilations of girls by
the Ngwaka tribe, in the north and
rapists mutilating the genital parts of
their victims.”® Some scholars argued
that the society does not generally
combat traditional practices that dehu-
manise women and girls.77

4.3 Sexual and reproductive rights

The Gender Parity Act introduced some
provisions on sexual and reproductive
rights. These include the right of women

75 Democratic Republic of Congo ‘Report to
the African Commission on Human and
Peoples’ Rights on the implementation of the
African Charter on Human and Peoples’
Rights from 2008 to 2015 (11th, 12th and
13th Periodic Reports) and of the Protocol to
the African Charter on Human and Peoples’
Rights on the Rights of Women from 2005 to
2015 (initial report and Ist, 2nd and 3rd
Periodic Reports)’ (2017) para 160.

76  Democratic Republic of Congo (n 75) para
159.

77  For a full account for the difficulties facing
survivors  of  sexual violence, see
SP Tunamsifu ‘The right to justice:
A challenge of survivors of conflict-related
sexual violence in the Eastern Democratic
Republic of the Congo’ (2015) 15 African
Human  Rights Law Journal 475-481;
S Kitharidis ‘Rape as a weapon of war:
Combating sexual violence and impunity in
the Democratic Republic of the Congo, and
the way forward’ (2015) 15 African Human
Rights Law Journal 451-464.

to choose in agreement with her
husband the suitable contraceptive
method and the best way of family plan-
ning.”® The Act also adds that the
government is responsible for securing
accessible, affordable and even free
services for the benefit of pregnant
women.”?

The Act Protecting Persons with
and Affected by HIV/AIDS (HIV/
AIDS Act) provides for free care to HIV
positive individuals.8? In addition, the
Act has been modified to include the
obligation to provide ‘information’ to
the other spouse when the partner has
been tested HIV positive. In its previous
form, the law obliged the spouse who is
found positive to HIV to inform immedi-
ately their partner. After several discus-
sions during workshops and guided by
the first general comment of the African
Commission, parliament amended this
provision in 2018 to include a reasona-
ble time that the HIV positive spouse
must observe before they can inform the
other spouse. This is a direct influence
of General Comment 1 on article
14(1)(d) and (e) of the Maputo Protocol.

One of the most debated issues
about the Maputo Protocol relates to
abortion. It is a crime to commit abor-
tion according to the Penal Code which
has not yet been modified up to now.3!
It is, however, worth mentioning that
the Medical Deontology Rules authoris-
es, since 1970, medical practitioners to
carry on abortion in order to save the
life of the woman.3? The Medical Deon-
tology Rules, the Public Health Princi-
ples Act and the Penal Code forbid

78  The 2015 Gender Parity Act art 13.

79  Gender Parity Act (n 78) 14.

80 Act 8/11 of 14 July 2008 Protecting Persons
with and Affected by HIV/AIDS art 11.

81 1940 Penal Code arts 165 & 166.

82 Ordinance 70-158 of 30 April 1970
determining Medical Deontology Rules.



voluntary interruption of pregnamcy.83
Exceptionally, the Public Health Princi-
ples Act permits ‘therapeutic abortion
and eugenic abortion’ to save the life of
a woman and where a foetus cannot
survive.34 The Public Health Principles
Act does not include sexual assault, rape
or incest as grounds for abortion para-
doxically despite the fact that it was
adopted nine years after DRC had rati-
fied the Maputo Protocol.

4.4 Education and political
participation

The Framework Act 14/004 of
11 February 2014 on National Educa-
tion System provides for equal access to
education. Article 33 explicitly provides
that ‘the fight against discrimination and
inequality in education aims to provide
access to education for vulnerable and
disadvantaged groups in the national
education system [including] girls and
women’.8> The DRC report to the Afri-
can Commission notes the following
progress achieved in ensuring the right
to education:80

the public authorities have taken measures
to ensure gender equality in education, the
major ones focus on: (i) elimination of
obstacles impeding access to school by
girls and boys (i) strengthening the
presence and maintenance of girls and
women in higher education (sciences,
mathematics and technology),
(iii) reduction of the gap between men and
women in basic functional literacy, and
(iv) elimination of obstacles preventing the
enrolment of adolescent pregnant girls.

83  The Public Health Principles Act 18-035 of
13 December 2018 art 85.

84  The Public Health Principles Act (n 83) art
86.

85  Framework-Act 14/004 of 11 February 2014
on National Education System art 33.

86 Democratic Republic of Congo (n 75) para
139.
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In the political sphere, the Constitution
and the Gender Parity Act provide for
the equitable representation of women
in local, provincial and national institu-
tions.8” Political parties are called to
take into account the principle of parity
between men and women when present-
ing their candidates at national and
local elections.®® The Act further indi-
cates that political parties that do not
observe this rule will not receive any
funding from the governrnent.89 Since
the government in practice does not
fund political parties activities and
campaigns, it is hard to measure wheth-
er this provision will have any practical
impact whatsoever. Importantly, the
General Electoral Law as last amended
in 2017 attempts to ensure that political
parties present female candidates to
elections. It provides under article 13
that lists of political parties to elections
must have both female and male candi-
dates. Ironically, article 13(2) of the
General Electoral Law indicates that the
absence of one of the two genders does
not render the list invalid. Those who
support article 13(2) argue that female
commitment to political affairs in DRC
is volatile. To obligate political parties
to have female candidates can prevent
the participation of other political
parties as it is difficult to find female
candidates. The law must not be rigidly
prescriptive about the number of women
to be included on the list. In an almost
formalistic ruling following a petition
challenging the constitutionality of the
Act, the male-dominated Constitutional
Court” observed in 2018 that article 13
of the electoral law was not inconsistent
with article 14 of the Constitution on

87  Gender Parity Act (n 52) art 4(2).

88  Gender Parity Act (n 52) art 5.

89  Gender Parity Act (n 52) art 33.

90 At the time the Constitutional Court issued
the decision, it was composed of nine male
judges. Since 2020, one female judge has
joined the bench.



66 Democratic Republic of Congo

women political empowerment. Accord-
ing to the Constitutional Court,!

... gender equality cannot be conceived of
either in arithmetic terms or as a
mathematical equation, with regard to
equal opportunities between men and
women, and secondly that commitment to
political parties are free so that the number
of women and men actually engaged in the
life of political parties is likely to vary from
one political party to another and could
not be foreseen in advance to render
inadmissible lists which would not provide
a determined number of seats for women.

This ruling along with the regressive
amendment to the electoral law and the
inability of political parties to empower
women candidates are simply the
emerging part of the iceberg of the wide-
spread male chauvinism in the Congo-
lese society and the unpreparedness of
male politicians to have their female
colleagues as equal partners. As Makun-
ya argued elsewhere, ‘in past elections,
some female candidates were removed
from party lists and replaced by male
candidates’.”?> There is also an increas-
ing political activism by female leaders.
This sorry tale tells us more about the
societal commitment to ensuring effec-

91 Decision R.Const. 624/630/631 30 March
2018. The original French reads: ‘La Cour
considére que l'incise de larticle 13 visé au moyen
trouve son explication non point dans une volonté
de compromettre le principe de la promotion de la
femme  proclamé par le constituant, mais
uniquement, d’une part dans le fait que I’égalité
genre me peut se concevoir ni en des termes
arithmétiques, ni en une équation mathématique,
s’agissant d’une égalité de chances entre I'homme
et la femme, et dautre part par le fait que
lengagement dans les partis politiques est libre, en
sorte que le nombre de femmes et d’hommes
effectivement engagés dans la vie des partis
politiques est susceptible de variation d’un parti
politique d un autre et ne peut étre maitrisé en
amont pour justifier Uirrecevabilité de toutes listes
qui w’auraient pas prévu un nombre déterminé de
siéges aux femmes’.

92 TM Makunya ‘Beyond legal measures:
A review of the DRC’s initial report under
the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of
Women in Africa’ (2023) 67(1) Journal of
African Law 10.

tive participation of women in the politi-
cal process and the manner in which
laws continue to be used to maintain the
status quo ante instead of being progres-
sively construed in a way that encourage
women participation and hone their
rising political activism with effective
legal tools. Article 14 of the Constitu-
tion and article 9 of the Maputo Proto-
col already provide sufficient normative
framework that can be utilised to coun-
ter regressive behaviours and religious
and cultural prau:tices.93 Unless these
provisions are taken seriously by both
the judiciary, in particular the apex
court in constitutional matters and polit-
ical institutions, the Constitution and
the Maputo Protocol will not be worth
the paper they are written on.

Available data on women’s political
participation suggests that the state has
not done much to boost the participa-
tion of women in the political sphere.
During the presidential elections, in
2006, there were four female candidates,
none in 2011%* and one female candi-
date in 2018. Women made only 8.4 per
cent (42 women) of 500 elected
members of the National Assembly in
2006, while 4.6 per cent were elected the
same year in the 108 seats Senate. At
the provincial level, 43 women were
elected as members of the 11 provincial
assemblies in a total of 632 seats in
2006. Women’s representation in the
National Assembly did not improve
much in 2018 as compared to the
Senate. Currently, the National Assem-

93 Discussion with  Djafari Ramazani,
Monitoring Department, National Human
Rights Commission, December 2020,
Kinshasa.

94  Alternative report to the Committee Against
Discrimination ‘Rapport sur les violences
contre les femmes au Nord et Sud-

Kivu, en République Démocratique du Con
go’ 5, available at https://tbinternet.ohchr.
org/Treaties/ CEDAW/Shared%20Docu
ments/COD/INT_CEDAW_NGO_COD_
13432_F.pdf



bly has a total of 50 women members of
parliament (10 per cent) whilst the
Senate quadrupled women’s representa-
tion from five to 20 senators (20 per
cent).95 The government (cabinet) has
been unequally constituted since the
dawn of democracy in 2006 although
17 per cent of women (12 female minis-
ters out of 67) were appointed in 2019.
Twenty two out of 26 provincial gover-
nors are male.?®

Some have suggested that women
willing to embark on a political journey
‘must be serious about their political
engagement, demonstrate technical

know-how and be competent’.97

However, Léonie Kandolo, women’s
rights activist, responds that ‘there are
many competent and expert women in
the country’.98 The key to women politi-
cal success, observes Ines Kayakumba,
includes the following:*’

women must [...] have an intellectual
background and wisdom, because the
political world is very cruel. Moreover,
they must show stability to have
homeostasis in politics. Also, they must
apply strategies that will allow them to
resist in this world.

Rachel Wamulu, female journalist,
makes observations along these lines: 100

95 D Mangali ‘Elections : la participation des
femmes au Sénat passe de 5 a 20%’ (2019) 42
Journal du Citoyen 2.

96 G Tshijuka ‘Elections des gouverneurs : les
femmes de moins en moins dans la course!’
Digital Congo 19 February 2019 https://
www.digitalcongo.net/article/5c6c21al6f6d
3c00044d732b/ (accessed 17 March 2021).

97  J Mpitu ‘Que pensez-vous de I’émergence de
la femme en politique en RDC?’ (2019) 42
Journal du Citoyen at 3.

98 Radio France Internationale ‘RDC: des
femmes réclament un futur gouvernement
plus paritaire’ 27 May 2019 https://www.
tfi.fr/fr/afrique/20190527-rdc-femmes-recla
ment-parite-futur-gouvernement-ong
(accessed 15 March 2021).

99  Mpitu (n 97).

100 Mpitu (n 97).
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Congolese women must work hard, trying
to show what they are capable of. Those
who have embraced a career should not
demand parity in the media. Rather, they
must show that politics is not the preserve
of men.

Horxis Boongo, female student at the
University of Kinshasa, believes that: 101

[t]lo emerge in politics, Congolese women
must first banish their femininity and not
behave like the Congolese women of the
1960s. Clearly, they must not consider
themselves as naturally weak. Above all,
they must not underestimate themselves or
believe that there are activities reserved
only for men, such as politics.

Some of these testimonies seem to illus-
trate a deep belief that women need to
prove themselves before they can be
entrusted with public office role; that
women are ‘naturally’ weak and that
there is the necessity to be more
demanding towards women. Men hard-
ly go through the same scrutiny whilst
incompetent, corrupt and uneducated
male politicians are not difficult to find
in the Congolese political sphere.102
These comments often ignore that
historical marginalisation, cultural stere-
otypes, discrimination fuelled by reli-
gious practices, the objectification
women have been subjected to, may
down the line develop an unconscious
belief by both men and women about
female inferiority. 103

101  Mpitu (n 97).

102 Observatoire de la parité de la République
démocratique du  Congo  ‘Elections
gouverneurs’ Débout congolais https://
deboutcongolaises.org/ elections-gouverneu
rs-7-gouverneure-0/ (accessed 17 March
2021).

103 As above.
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5 Governmental policy reform
and formulation

5.1 The 2019 governmental
programme

The Prime Minister presented to the
National Assembly a programme which
focuses on 15 pillars in 2019. Amongst
all these pillars, two are of interest to the
implementation of provisions of the
Maputo Protocol: pillars 13 (fighting
poverty and social marginalisation) and
14 (women’s autonomy and promotion
of the youth).

With the 13th pillar, a presidential
programme104 has been put in place to
reduce, in a short time, disparities in
sustainable human development in rural
areas of the country.ws This programme
is motivated by the lack of tangible
success from the former three strategic
plans on poverty reduction.!00 Poverty
affects 63,9 per cent of the population.
Three women out of four (75,6 per cent)
are poor whereas one man out of two
(51,5 per cent) is poor.107 This
programme will help women to access
microﬁnance;w8 access education in a
proportion of 40 per cent;10? actively be
involved in agriculture“o and to benefit
from the creation of work.!!! Although
a focus is manifestly put on women, the
presidential programme does not
mention the ratification of the Maputo
Protocol as a motivation to establishing
this policy. However, the policy shows

104 Présidence de la République ‘Programme
présidentiel accéléré de lutte contre la
pauvreté et les inégalités (PPA LCPI),
Document de programme’ (2019) 19, para 26
www.presidencerdc.cd (accessed 31 January
2021).

105 Présidence de la République (n 104) para 40.

106 Présidence de la République (n 104) para 38.

107 Présidence de la République (n 104) para 18.

108 Présidence de la République (n 104) para 55.

109 Présidence de la République (n 104) para 62.

110 Présidence de la République (n 104) para 68.

111 Présidence de la République (n 104) para 97.

that it seeks to comply with the require-
ments set forth in CEDAW ratified in
1986.

Pillar 14 seeks to improve women
autonomy. The government intended to
enable women to participate in the polit-
ical and economic decisions making; to
invest in educating young girls; and
establish an environment where women
will be autonomous (especially rural
women) as a means to achieve inclusion
and sustainable growth. The govern-
ment managed to implement its free
access to primary education for both
boys and girls. Members of the National
Assembly accused the government of
having failed to improve social condi-
tions of people including women. In a
nutshell, the programmes established by
the government were short-lived and did
not have significant impact.

5.2 Action and strategic plans

Many action and strategic plans have
been adopted by previous governments
in different sectors. Only a few relate to
the implementation of substantive provi-
sions of the Maputo Protocol.

5.2.1 Gender strategic and action plans

Two documents are worth mentioning.
The first is the National Action Plan II
on the United Nations Security Council
Resolution 1325 (2019-2022) published
in September 2018.112 This document
aims to promote ‘a secured environment
which guarantees an equitable implica-

112 Ministére du Genre, de la Famille et de
I’Enfant, ‘Plan d’Action National de la mise
en ceuvre de la Résolution 1325 du Conseil
de Sécurité des Nations Unies, sur les
femmes, la paix et la sécurité Ileme
génération 2018 — 2022’ (September 2018).
Discussion with Christian Mupika, civil
servant, Maison de la Femme, Goma
(26 January 2021).



tion of women, men and the youth to
peace building efforts in DRC’.113 The
ongoing National Action Plan is based
on an evaluation of the previous plan
adopted in 2010. The plan notes that
armed conflicts still exist; sexual
violence against women continue to be
perpetrated whilst the state meets with
some difficulty to punish the perpetra-
tors.

To improve women’s rights, the
policy establishes four priority areas of
actions: 1) Participation (by increasing
the number of women in the sphere of
decision-making); 2) Prevention (of all
forms of women’s and girls’ rights viola-
tions); 3) Protection (of women'’s, girls’
and other vulnerable groups’ rights in a
context of armed conflict or not); and
4) the Implementation of programs
geared towards uplifting women and
girls.114 Government institutions are
established to follow-up with the imple-
mentation of the National Action Plan
II. They encompass key ministries, a
representative of the President of the
Republic, representatives of United
Nations agencies, national and interna-
tional non-governmental organisations.
The National Action Plan II mentions
the Maputo Protocol among regional
human rights instruments ratified by the
DRC.

5.2.2  The Revised National Strategy
against Gender Based Violence

This document was developed by sever-
al actors to improve the previous Strate-
gic Plan adopted in 2009 which had
demonstrated some weaknesses.'!> The
2009 Strategic Plan focused on sexual
violence in the context of armed

113 As above.
114 Ministére du Genre, de la Famille et de
IEnfant (n 112) 19-23.
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conflict, especially in the eastern DRC.
The current strategic plan encompasses
all types of gender-based violence in all
the 26 provinces of the country.116 It
has seven components, 29 results to
achieve (strategic axes) and 128 activi-
ties to put in place in the coming five
years. 117

The strategic plan shows that
despite all the progress made through
the legislative reform, there still are
problems on the ground. For instance,
as regard to forced marriages, the
proportion of women between 20 to 24
years old who enter into marriage before
the age of 15 years and 18 years is
respectively of 8 per cent and 29 per
cent,!18 many of them are from rural
areas.

The Strategic Plan II has put in
place a well-coordinated structure to do
follow-up on activities unlike the 2009
strategic plan.119 Among other challeng-
es to overcome, the strategic plan notes
the inclusion of gender based approach
in development programs and propos-
als; effective application of existing laws
(fighting impunity, inefficacy of the judi-
cial system, facilitate access of victims
by removing financial barriers to enable
victims filing a case in courts and tribu-
nals, provide for well-trained lawyers,
enhance the system of compensation or
reparations). 1%

115 Ministéere du Genre, de la Famille et de
I’Enfant ‘Stratégie nationale de lutte contre
les violences basées sur le genre révisée
(Revised SNVBG)’ (December 2019) 15 (on
file with authors).

116 Ministéere du Genre, de la Famille et de
I’Enfant (n 115), 11.

117 As above.

118 Ministéere du Genre, de la Famille et de
I’Enfant (n 115), 19.

119 Ministére du Genre, de la Famille et de
I’Enfant (n 115), 22-23.

120 Ministéere du Genre, de la Famille et de
I’Enfant (n 115), 23-27.
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6 The lack of court decisions
invoking the Maputo Protocol

Broadly speaking, Congolese civil courts
and tribunals do not rely on internation-
al law.!?! Even when some lawyers
attempt to draw judges attention to
international human rights instruments,
they generally remain less inclined to
rely on them.!?? A study on the applica-
tion of international law in domestic liti-
gation confirmed the reluctance of most
African civil law judges to rely on inter-
national human rights law norms. '3
This can be attributed to the formalistic
approach through which judges view
international law norms and the igno-
rance of the existence and the content of
certain human rights instruments by
lawyers and judges. Most judges have
not realised that at any time of global
history, the internationalisation of most
branches of the law including constitu-
tional, administrative and criminal law
requires of them to be flexible and to
resort to norms that can help them clari-
fy the meaning and nature of rights they
are dealing with. Advocate Defi-Augus-
tin Fataki wa Luhindi, Senior Counsel
at the Court of Cassation, Professor
Pacifique Magadju, and Bienvenue
Malyabwana, Judge President at the
Tribunal de Grande Instance of Bukavu,
noted the difficulty by judges to rely on
international instruments whether coun-
sels have raised them or not. However,
Bienvenue Malyabwana noted that one
prosecutor had issued an order to
approve the abortion by a victim of

121 A number of decisions from military courts
and tribunals have relied on the Rome
Statute. See Avocats Sans Frontiéres (n 18).

122 TGI/Bukavu, 30 décembre 2006, RP 11133/
CD, Ministére public et partie civile Madame
Cibalonza M’Rwambika c. Madame Sikuzani
M’balole  REJUSCO  (February 2010).
Discussion with Senior Counsel Defi-
Augustin Fataki wa Luhindi, senior advocate
at the Court of Cassation.

123 Killander & Adjolohoun (n 37) 6.

rape. This is clearly an implicit and posi-
tive influence of the Maputo Protocol
although it is not a judicial decision per
se. We also identify one decision where
the tribunal mentioned the African
Charter in passing.124 A petition chal-
lenging the constitutionality of the
Public Health Principles Act, particular-
ly in relation to its abortion related
provisions, is pending before the Consti-
tutional Court. This will be a good
litmus test to appreciate the extent to
which the Constitutional Court may rely
on or give effect to the Maputo Protocol
provisions.

7 Relationship with African
human rights mechanisms

7.1 State reporting125

Although, the DRC is lagging behind
with its reporting obligations — the coun-
try has not submitted three reports (2015
to 2021)126 — it is nonetheless among the
few countries that have submitted their
initial report pursuant to article 26(1) of
the Maputo Protocol and 62 of the Afri-
can Charter. Its initial and combined
report which covers the period between
2005 and 2015 was considered at the
African Commission’s 61st ordinary
session organised from 1 to 15 Novem-
ber 2017 in The Gambia. However, at
the time of writing the African Commis-
sion has issued concluding observations,
but they have not been made public yet,

124 For example, CSJ (Section Administrative)
2 November 1990 Affaire Panzu Mavinga
Pelot; Kandi Makwala v Banque du Zaire Arrét
RA 236 Bulletin des Arréts de la Cour Supréme
de Justice, Années 1990 a 1999, Kinshasa,
Editions du Service de Documentation et
d’Etudes du Ministére de la Justice (2003)

40-44.
125 This section draws extensively from
T Makunya (n 92).

126 Democratic Republic of Congo https://
www.achpr.org/states/statereport?id=114.



over four years after the consideration of
the report. 127

The report follows the formal
requirements enshrined in the 2009
Guidelines on the elaboration of reports:
in part B, the report presents the process
of its preparation — which included state
institutions, United Nations relevant
agencies and non-governmental organi-
sations specialised in the protection and
the promotion of women’s rights, the
background information and the imple-
mentation of the provisions. The devel-
opment of the report benefited from
international support.128 Its successful
drafting may be the result of a number
of promotional visits undertaken to
DRC,'?° and technical supports,130 by
the African Commission, in particular
the mission conducted in 2016.13!

There are a number of issues that
can be flagged out. First, the report is
unclear as to the type of CSOs that were
involved in its drafting and whether
organisations based in provinces and

127 43rd Activity Report of the African
Commission on Human and Peoples’ Rights,
para 18 http://www.achpr.org/files/activity-
reports/43/43rd_activity_report_eng.pdf
(accessed 26 September 2018). These
concluding observations have not been
adopted at the time of the writing of this
chapter. It has been suggested that the DRC
delegation had not responded, in time, to
written questions posed by the African
Commission.

128 Democratic Republic of Congo (n 75) paras
33-34.

129 The Commission undertook missions in
2011 and 2016 and the issue of reporting was
discussed including the technical support the
country needed for such a process.

130 The technical support by the then
Commissioner in charge of monitoring the
promotion and protection of human rights in
the DRC and Special Rapporteur on Human
Rights Defenders in Africa, Reine Alapini
Gansou, was acknowledged in the report.

131 ‘Press release on the promotion mission of
the African Commission on Human and
Peoples’ Rights to the Democratic Republic
of Congo (6-12 August 2016)’ 14 August
2016  http://www.achpr.org/press/2016/
08/d310/ (accessed 26 September 2018).
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active in rural areas were also represent-
ed. It also does not indicate the type of
subject these organisations are special-
ised in to ensure for example that organ-
isations specialised in the protection of
indigenous women, women with disa-
bility, internally displaced women,
among others, were represented.
Second, while the development of the
report attempted to be inclusive, some
members of civil society organisations
and independent institutions involved in
its development claimed they were not
involved in its validation. In a sense, the
drafting and the validation of the report
were not as inclusive as they appeared.
The trend among state representatives in
the drafting committee to remove infor-
mation that may jeopardise the ‘image’
of the country may have prompted the
Inter-Ministerial Technical Committee
for the Preparation and Monitoring of
Initial and Periodic Human Rights
Reports to adopt and submit the report
without seeking the validation by
CS0s.132

7.2 Communications

Since the ratification of the Maputo
Protocol, no national or international
organisation has approached the African
Commission against DRC on grounds
that it violated the Protocol. Even if
such road was to be taken, the DRC
does not generally participate in
proceedings when communications are
filed against it before the African
Commission. There is no clear evidence
that the DRC has complied with recom-
mendations issued by the African
Commission in cases against it. In Inter-
ights, ASADHO and Madam O. Disu v
Democratic Republic of Congo, the African

132 Discussion with one of the legal experts,
National Human Rights Commission,
December 2020 (Kinshasa).
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Commission  urgently requested in
November 2013 the DRC to re-open
and review a case on the conviction of
over 130 individuals for the assassina-
tion of former President Laurent-Désiré
Kabila ‘in strict compliance with human
rights [fair trial related] standards at
least for persons still in detention’.133
The DRC neither participated in
proceedings, nor did it comply with the
recommendations. The pattern of the
absence of state submissions, effective
engagement with the African Commis-
sion and compliance with its recommen-
dations may be observed in other cases
including Institute for Human Rights and
Development in Africa and Others v Demo-
cratic Republic of Congo (2017),134 Marcel
Wetsh’Okonda Koso and others v DRC
(2008); Mr Kizila Watumbulwa v Demo-
cratic Republic of Congo (2012),135 Dino
Noca v Democratic Republic of Congo
(2012),136 Maitre Mamboleo M. Itundami-
lamba v Democratic Republic of Congo
(2013 in relation to admissibility)'37 and
Albert Bialufa Ngandu v Democratic Repub-
lic of Congo (2016). This situation may
discourage individuals and organisa-
tions seeking remedies before regional
human rights from doing so.

The DRC deposited the instruments
of the ratification of the Protocol to the
African Charter on the Establishment of
an African Court on Human and

133 Interights, ASADHO and Maitre O. Disu v

République Démocratique du Congo
Communication 274/03 et 282/03, para
89(b).

134  Institute for Human Rights and Development in
Africa and Others v Democratic Republic of
Congo 393/10 (2017).

135 Mr Kizila Watumbulwa v Democratic Republic of
the Congo 285/04.

136 Dino Noca v Democratic Republic of the Congo
286/04 (2012).

137 I Derek et al ‘The (un)willingness to
implement the recommendations of the
African Commission on Human and
Peoples’ Rights: revisiting the Endorois and
the Mamboleo decisions’ (2018) 2 Annuaire
africain des droits de I’'homme 418.

Peoples’ Rights but had not made the
Declaration under article 34(6) to allow
NGOs and individuals to lodge petitions
against it. Whilst civil society organisa-
tions and potential victims of women’s
rights violations may indirectly access
the Court via the African Commission,
the reluctance by the latter to refer cases
before the Court does not provide much
hope that this alternative route can be
utilised.'*

7.3 Special mechanism and
promotional visits of the
African Commission

As stated above, the development of the
DRC initial report benefited from and
was boosted by the African Commis-
sion’s promotional visit. This visit was
conducted in 2016 by the DRC country
rapporteur and Special Rapporteur on
Human Rights Defenders in Africa. She
supported ‘the training of multi-sectoral
experts engaged with the task of data
collection and drafting of the State

Report’.m'9 During the  African

Commission 2016 promotion mission,
the delegation noted the!40

commitment of the authorities to ensure
that the country meets its obligation to
submit periodic reports on the status of
implementation of the Charter and the
Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of
Women in Africa, under Article 62 of the
Charter and Article 26 of the Protocol.

138 See generally F Viljoen ‘Understanding and
overcoming challenges in accessing the
African Court on Human and Peoples’
Rights’ (2018) 67(1) International &
Comparative Law Quarterly 75-80.

139 Democratic Republic of Congo (n 75) para
83.

140 Press release on the Promotion Mission of
the African Commission on Human and
Peoples’ Rights to the Democratic Republic
of Congo (6-12 August 2016) 12 August 2016
https://www.achpr.org/pressrelease/detail?
1d=125 (accessed 16 March 2021).



The Commission further called on the
state to submit its overdue report. It can
be suggested that these missions contrib-
uted to exerted indirect pressure on the
state which led to the submission of the
report in 2017.

8 The role of civil society
organisations in improving the
implementation of the Protocol

Several non-governmental organisations
raise awareness about rights provided
under the Maputo Protocol. They
complement the role of government
institutions in educating people on
women'’s rights. Even though the Proto-
col provides for many rights, sensitisa-
tions and discussions are centred around
article 14 of the Protocol which is the
subject of controversies. CSOs have
established a coalition named ‘Coalition
grossesse non désirée’ (CGND) to coordi-
nate their actions aimed at implement-
ing the Maputo Protocol such as
awareness raising, advocacy and field
activities. These organisations militated
for the adoption of legislation which
strengthens the protection of women'’s
rights including the Gender Parity Act,
the revised Family Code as well as the
HIV/AIDS Act.

Despite  some  resistance by
members of parliament, the CGND
conducted a robust campaign which led
to the ratification of the Maputo Proto-
col and its subsequent publication in the
national gazette.m1 On the ground,
NGOs distributed copies of the Protocol
to judges and other judicial officers.
Significantly, the President of the Supe-
rior Council of the Magistracy (CSM)
and enjoined judges to rely directly,
when necessary, on article 14 of the

141 Discussion with Dr Bergson Kakule,
programme Manager & Quality Advisor
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Maputo Protocol.'#2 This decision was
met with some resistance from judges
who believed that the CSM was not
empowered to give directives on the law
applicable to legal matters since such a
power is vested with the legislature.
This highlights the relevance of a parlia-
mentary Act incorporating the Maputo
Protocol into the domestic legal order.

CSOs generally rely on the expertise
of legal professionals during awareness
campaign with community leaders. The
recommendation to revise the HIV/
AIDS Act to ensure confidentiality of
one’s own HIV status vis-d-vis the spouse
emerged from these forums. This recom-
mendation was inspired by General
Comment 1 of the African Commission.
In a nutshell, the close collaboration
between NGOs and human rights
experts ensures that the former is signifi-
cantly aware about the nature and
extent of women'’s rights protection as
provided under the Maputo Protocol
and clarified by the African Commis-
sion’s general comments.

A few organisations directly provide
healthcare services to women. Since
2009, Care International launched a
programme named ‘Uzazi bora’ (Better
parenting) and Supporting Access to
Family Planning Post Abortion Care
(SAFPAC). Between 2019 and 2020,
over 531 women received post abortion
care and 80 per cent of them were will-
ing to use contraceptive methods that
were suggested to them. These actions
are aimed to saving lives since, as Care
International explains, non-safe abor-

Supporting Access to Family Planning Post
Abortion Care Project at Care International
(February 2021), Goma.

142 Circulaire 04/SPCSM/CFLS/EER/2018 du
06 Avril 2018 relative a la mise en exécution
des dispositions de I’article 14 du Protocole a
la Charte Africaine des Droits de 'Homme
et des Peuples relatif aux droits de la femme
en Afrique.
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tion remains one of the main causes of
maternal deaths. Currently, NGOs and
the government are developing medical
norms which will facilitate care givers to
provide safe and medicalised abortion.

9 The Maputo Protocol in legal

education!43

The curriculum of law schools includes
courses on some aspects of human
rights. In the final (fifth) year, law
students are taught a human rights
devoted course. The 45 hours, three
credits course does not have a standard-
ised content thereby providing some
room to the lecturer to design the
content of their course. This comes with
some disadvantages. Lecturers interest-
ed in and familiar with domestic public
law related matters (constitutional and
administrative law) tend to teach only
the Bill of Rights. They leave aside
regional and global protection of human
rights. Others attempt to combine the
two aspects with the relative conse-
quence that a lecturer familiar with the
international human rights system will
not devote significant time to the Bill of
Rights. An approach that combines the
two levels is generally the best but
requires the existence of well-trained
lecturers in both domestic and interna-
tional protection of human rights. At the
University of Goma (eastern DRC),
since 2012, the teaching of human rights
includes an overview of international
human rights law. The lecturer exam-
ines specific women’s rights especially

143 At the time of writing, the DRC had yet to
introduce reforms in legal education. With
the advent of the Licence-Master-Doctorat
education system, undergraduate students
now have the opportunity to study human
rights in various courses up to 207 hours. At
the Master's level, specialised human rights
courses have been instituted including a
specialised master in human rights. The
system started to operate in 2022.

when dealing with rights of vulnerable
groups. They introduce the meaning
and content of general comments during
discussions related to the sources of
international human rights law. Deci-
sions by the African Court and the Afri-
can Commission are equally discussed
with students. This approach is not the
same everywhere. Certain lecturers,
especially those educated in European
universities or African universities with
less exposure to the African human
rights system, pay more attention to the
protection of human rights at the United
Nations and the European Court of
Human Rights levels during their teach-
ings. Consequently, students, who later
become advocates, judges and prosecu-
tors graduate with an insignificant, if
any, knowledge of the regional and sub-
regional human rights protection mech-
anisms. ** This may be one of the root
causes of the lack of reliance on the
Maputo Protocol in domestic litigation.

It is worth mentioning that since
2016, some aspects of women’s rights
are dealt with in various courses. The
course on ‘Gender and development’
was introduced in the legal education
curriculum for first year students.
Another course that was introduced in
the curriculum is ‘Child Protection’.!4?
This course is taught in the third year of
law and is compulsory for 60 hours
(4 credits). The lecturer has an opportu-
nity to discuss issues such as forced
marriage, female genital mutilation,

144 KK Bindu & T Makunya ‘Bringing the
African human rights system into
classrooms: Some lessons drawn from a
lecture delivered at the Université Libre des
Pays des Grands Lacs (DR Congo)’ AfricLaw
(4 February 2019) https://africlaw.com/
2019/02/04/bringing-the-african-human-rig
hts-system-into-classrooms-some-lessons-dra
wn-from-a-lecture-delivered-at-the-universite
-libre-des-pays-des-grands-lacs-dr-congo/
(accessed 17 March 2021).

145 Note circulaire 032/MINESU/CABMIN/
TMF/12/10/2016 du 12 octobre 2016.



cultural practices that endanger chil-
dren’s rights. However, these legal
issues may be taught from an interna-
tional human rights or municipal law
perspective. The lecturer seems to have
much room to decide their own perspec-
tive. Touching upon the Maputo Proto-
col will thus depend on whether
lecturers rely on international law and
understand regional and global dynam-
ics surrounding the protection of chil-
dren and gender related rights.

10 The role of the National Human
Rights Commission

The National Human Rights Commis-
sion (CNDH) has a robust human rights
mandate!4® that can be used to enhance
the implementation of the Maputo
Protocol and ensure compliance with
concluding observations, if any, deliv-
ered by the African Commission. 4’
The fact that it enjoys affiliate status
with the Commission is an opportunity
to raise women’s rights issues in the
African Commission sessions and learn
from the way other national human
rights institutions contribute to improv-
ing the quality of the implementation of
the Protocol. The then CNDH Presi-
dent, Advocate Mwamba Mushikonke
admits that although the CNDH gener-
ally participates in the African Commis-
sion sessions, it has not filed a petition.
In a training session organised by the
Network of African Human Rights
Institutions in Kinshasa (December
2020) participants invoked reasons such
as the lack of familiarity with regional
human rights mechanisms and proce-

146 Article 6 of Act 13/011 of 21 March 2013 on
the CNDH.

147 On the CNDH, see generally B Kahombo
‘The Democratic Republic of the Congo’s
National Commission on Human Rights’ in
CM Fombad (ed) Compendium of documents
on National Human Rights Institutions in eastern
and southern Africa (2019) 101-265.
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dures before them as some of the
reasons why the CNDH has not mean-
ingfully engaged with the African
Commission, including on matters relat-
ed to the Maputo Protocol. Nonethe-
less, the CNDH participated in the
preparation of the 2017 DRC state
report submitted to the African
Commission. Alidor Kazadi Alika, a
member of the CNDH, notes the follow-
ing:148

the government must harmonise legislation
to be consistent with the Maputo Protocol.
The CNDH should engage with human
rights organisations to increase
sensitization, organise sessions to increase
the knowledge of men and women about
their rights and conduct advocacy to
ensure the teaching of human rights at the
secondary school level.

This wish is echoed by Mundumbu
Chantal, then Deputy Rapporteur of the
CNDH. She notes that ‘there is a need
for intensified awareness raising
campaign. We must ensure that fund is
raised for the reparation of rape

cases’.14?

11 Conclusion

The road to implementation of the
Maputo Protocol in the DRC is charac-
terised by some progress made in the
adoption of legislation — chief among
them is the Constitution — that fairly
and in theory protect specific aspects of
women’s rights but hardly have practical
impact. Theoretical improvements in
the legal framework for the protection of
women’s rights which also includes the
ratification and the gazetting of the
Maputo Protocol cannot be expected on

148 Interview with Alidor Kazadi Alika,
member of the DRC CNDH, Kinshasa,
December 2020 (notes on file with authors).

149 Notes taken during a December 2020
training session of members of the DRC
CNDH, Kinshasa (on file with authors).
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its own to improve practical realities in
which women live. This is partly
because women discrimination is deeply
rooted in religious, cultural and political
practices which hardly perceive women
as equal partners and perpetuate a
common belief that women must prove
themselves before they can be entrusted
with public affairs. What has been
progress in theory must thus be honed
with robust awareness campaigns
geared towards changing the behav-
iours, attitudes and perceptions of reli-
gious leaders, politicians and the
community in general towards women.
This is of utmost importance since insti-
tutions established to monitor the imple-
mentation of relevant domestic and
international legal instruments protect-
ing women are composed of men and
women who may still hold regressive
attitudes and perceptions towards
women and fail to ensure appropriate
transformation. There are many instanc-
es of indirect influence of the Maputo
Protocol on existing legal framework
and institutional practices such as the
permission granted by the prosecutor in
one case so that the victim of rape could
abort and the amendment of the HIV/
AIDS Act to conform to the African
Commission’s General Comment 1.
This chapter has demonstrated the low
level of engagement with regional
human rights bodies, in particular the
African Commission. This implies that
a serious advocacy campaign is needed
to change mindsets at all levels of public
and private spheres.



THE IMPACT OF THE
MAPUTO PROTOCOL IN

THE KINGDOM OF
ESWATINI

Simangele Mavundla™®

1 Introduction

Since the last report on the impact of the
Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo
Protocol) of 2016,' the Kingdom of
Swaziland changed its name to the
Kingdom of Eswatini.> According to the
latest census, there are 1,093,238 people
in the country, and women constitute 51
per cent of the population.3 However,
according to the SADC Gender and
Development Monitor of 2018, the total
population mid-2018 was at 1,159,000,
of which 56.2 per cent were women,

* LLB (UNESWA), LLM (HRDA) (UP), PhD
Law (UKZN); Lecturer and Post-doctoral
Researcher, UKZN.

1 D Dlamini & S Hlatshwayo ‘The impact of
the African Charter and the Maputo
Protocol in Swaziland’ in VO Ayeni (ed) The
impact of the African Charter and the Maputo
Protocol in selected African states (2016) 233-
248.

2 On 19 April 2018, the King of Swaziland
changed the name of the country from the
Kingdom of Swaziland to Kingdom of
Eswatini through Legal Notice 80 of 2018.
The Notice stipulates in section 3 that
‘reference in any written law or international
agreement or legal document to Swaziland
should be read and construed as reference to
Eswatini’.

3 Central Statistical Office (CSO) ‘The 2017
population and housing census preliminary
results’ (2017) 10.

77

and 43.8 per cent were men.* This puts
the Population Annual Growth Rate
from 2017 to mid-2018 at 0.7 per cent.’
The SADC Monitor projects that adult
literacy in Eswatini in 2018 was at 88.54
per cent for women and 88.29 per cent
among men.® The 2019 Human Devel-
opment Report reveals that the HIV
prevalence rate among adults was at
27.2 per cent in the Kingdom of Eswati-
ni, and women were the most affected
by the virus.’

Even though Eswatini is categorised
as a lower-middle-income country, there
are prevailing problems in the develop-
ment situation which are intertwined
with development challenges. Some of
the challenges the country faces include
slow and non-inclusive economic
growth, poverty, food and nutrition
insecurity, weak social protection policy
environment, inadequate social services,
climate change-related shocks, and the

4 SADC Gender and Development Monitor of
2018, 1.

5 As above.

6 As above.

7

United Nations Development Programme
(UNDP) ‘Human Development Report 2019
Beyond income, beyond averages, beyond
today: Inequalities in human development in
the 21st century’ (2019) 38.
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high burden of HIV and non-communi-
cable diseases.?

Other challenges that the country
faces include the steady increase of the
unemployment rates, the rates being
higher among females in comparison to
their male counterparts at 24.8 per cent
and at 21.2 per cent respectively in
2016.°

The country has been forced to
grapple with new challenges such as the
Coronavirus. With the advent of the
Coronavirus aka COVID-19 restrictions
and lockdown, women and children
were the most affected. The COVID-19
situation which encompassed a new
normal of social distancing and nation-
wide lockdown, showed how vulnerable
women are to gender-based violence
(GBV) as incidences spiked considera-
bly during this period.

Women were to a larger extent left
out at the decision-making table and as
such women in informal enterprises
such as street vending and cross-border
hawking were cut off from economic
activity without being consulted or
informed prior. Healthwise, women and
children who needed to access hospitals
could not do so, as public transportation
was brought to a standstill. Since the
relaxation of the restrictions and lock-
down levels women had to adjust and
pick up their business interests in order
to make ends meet.

The situation of women’s rights in
the country has been improving at a
slow pace considering that the Kingdom
of Eswatini adopted its Constitution in
2005 as the supreme law of the land.

8 See the Kingdom of Eswatini’s country
progress report on the implementation of the
Beijing Declaration and Platform for Action
of May (2019) 16.

9 Integrated Labour force surveys 2007-2016.

Despite the Constitution being founded
on principles of equality and non-
discrimination, the process of reviewing,
amending and repealing laws that are
discriminatory to women is still ongo-
ing.

There have been a number of court
cases that have successfully challenged
laws and practices that continue to
undermine women’s emancipation.
Some of the cases were discussed in the
Impact of the Maputo Protocol 2016
Report, hence this chapter discusses the
latest case of Sacolo v Sacolo of 2019.10
This indicates that there is an urgent
need to align existing laws with the
Constitution and international and
regional women’s rights instruments.
This further shows that, there is a great
need for the country to adopt a national
law reform committee or commission to
systematically embark on the alignment
of all laws with the provisions of the
Constitution.

2 Ratification of the Maputo
Protocol

The Maputo Protocol was ratified by
Eswatini on 5 October 2012 without any
reservations. The Deputy Prime Minis-
ter’s Office houses the Department on
gender issues as well as all other issues
affecting vulnerable groups in the coun-
try (such as women, children, persons
with disability) and therefore was instru-
mental in the lobbying of Parliament to
domesticate the Maputo protocol once
the country ratified it. No official
records were found in the course of this
research suggesting how the process of
ratification was carried out by parlia-
ment. However, the interview with Mr

10 Makhosazane Eunice Sacolo (nee Dlamini) and
Women and Law — Eswatini v Jukhi Justice
Sacolo and Others Unreported: (1403/16)
2019 SZHC (166).



Masuku at the Deputy Prime Minister’s
Office revealed that his office works
hand in hand with civil society organisa-
tions (CSOs) in the country and abroad,
hence, it can be said that CSOs are part
and parcel of actors in the mandate of
ensuring gender equality.

It must be noted that the Ministry of
Justice and Constitutional Affairs in
collaboration with the Deputy Prime
Minister’s Office are the two organs of
state responsible for the implementation
of the Maputo Protocol, with the Minis-
try of Justice responsible for promulgat-
ing laws that domesticate the Protocol,
while the Deputy Prime Minister’s
Office is responsible for policy imple-
mentation aspects of the Maputo Proto-
col. The two are conversant with the
provisions of the Maputo Protocol,
having written a state report on the
implementation of the African Charter
on Human and Peoples’ Rights (African
Charter) and the Maputo Protocol in
2019-2020. Also, the Government focal
person who liaises with the African
Commission on Human and Peoples’
Rights (African Commission) through
the Swazi Embassy in Ethiopia is locat-
ed at the Ministry of Justice, and
Constitutional Affairs.

3 Domestication

There are two schools of thought when
it comes to the reception of treaties into
national law, the monist school and the
dualist school.!'! The exponents of the
monist school, Hans Kelsen, Vedross
and Scelle, maintain that international
and domestic law must be regarded as a
single conception of law, and conse-

11 This debate is covered in JG Starke ‘Monism
and dualism in the theory of international
law’ (1936) 12 BYIL 66 and C Roodt
‘National law and treaties’ (1987-8) SAYIL
72.
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quently, that municipal courts are
obliged to apply rules of international
law directly without the need for any act
of adoption by the courts of transforma-
tion into national legislation.12 Dualists,
on the other hand, see international law
and municipal law as entirely different
systems of law, and as such, internation-
al law can only be applied by domestic
courts if adopted or transformed into
domestic law through legislation.13

The Constitution of the Kingdom of
Eswatini is the supreme law and is the
primary determinant of human rights
reception into municipal law in the
Kingdom.!'* For an international
convention such as the Maputo Protocol
to apply as part of the domestic law of
Eswatini, that convention must be rati-
fied and domesticated. Section 238 of
the Constitution establishes the primary
procedure for the incorporation of inter-
national law into domestic law. Section
238(2) provides

An international agreement executed by or
under the authority of the Government
shall be subject to ratification and become
binding on the government by (a) an Act of
Parliament; or (b) a resolution of at least
two-thirds of the members at a joint sitting
of the two Chambers of Parliament.

The provisions of sub-section 2 do not
apply where the agreement is of a tech-
nical, administrative, or executive
nature or is an agreement which does

12 See Spaak, Torben, Kelsen ‘Monism and
dualism’ in M Novakovic (ed) Basic concepts
of public international law: Monism & dualism
(2013) at 322-343, available at SSRN: https:/
/ssrn.com/abstract=2231530

13 See H Lauterpacht ‘International law and
municipal law’ in E Lauterpacht (ed)
International law: Being the collected papers of
Hersch Lauterpacht (1970) 27.

14  This is confirmed in section 2(1) of the
Constitution which states that ‘This
Constitution is the supreme law of Swaziland
and if any other law is inconsistent with this
Constitution that other law shall, to the
extent of the inconsistency be void’.
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not require ratification or accession.
Sub-section 4 provides that ‘Unless it is
self-executing, an international agree-
ment becomes law in Swaziland only
when enacted into law by Parliament.’

This means that parliament must
pass a law (an Act of Parliament) incor-
porating the international convention.
The international convention will then
become part of national law. In this
case, it is presumed that the Maputo
Protocol is domesticated by the Consti-
tution of Eswatini of 2005 as well as, by
the Sexual Offences and Domestic
Violence (SODV) Act of 2018, including
the Gender policy of 2010.

4 Legislative and policy reform

One of the most significant law reforms
that the country has carried out since
the last report of 2016 has been the
enactment of the SODV Act of 2018,
which aims to protect ‘women from all
forms of sexual violence and domestic
violence’.'> The SODV Act 2018 is rela-
tively new and as such a recently enact-
ed law which deals with Violence
against women (VAW) in Eswatini
head-on. It criminalises all forms of
violence, such as domestic, Intimate
partner violence (IPV), and sexual
violence.

The notable feature of this Act is
that it reviews, and reforms legislation
passed before it, by providing a norma-
tive framework that is aimed at curbing
domestic violence and sexual offences
holistically. The Act came about as a
response to public outcry over the preva-
lence of domestic and sexual violence
offences against women and children
which was viewed as a contributing
factor into the high prevalence of HIV

15 Emphasis added.

among adolescent girls and young
women in the Kingdom. 16

The SODV Act expands the defini-
tion of violence in line with internation-
al norms and defines it as any act that
physically,  sexually,  emotionally,
economically, verbally or psychological-
ly abuses another person, including acts
of intimidation, harassment, unlawful
stalking or damage to property and
controlling abusive behaviour.!” The
Act is revolutionary by nature in that it
criminalises sexual harassment, stalking
(acts which predominately lead to
VAW) and by striking down the defence
available to married men in a charge of
marital rape. It is the first law to make
provisions for protection orders in cases
of domestic Violence,18 and the estab-
lishment of domestic violence courts at
the magistrate’s court level.!? It removes
the common law defence of irrevocable
sexual consent by the wife to conjugal
rights once married, despite not crimi-
nalising marital rape. The Act provides
as follows: ‘A marital or other relation-
ship, previous or existing, shall not
provide a defence to any offence under
this Act’.?0

The judicial interpretation of the
Act will determine the extent to which
VAW is tackled in Eswatini, thus
providing access to justice to victims of
violence. The SODV Act of 2018 places
an obligation on police and prosecutors
to ensure that victims of violence are
referred to support services and given
information about access to post-expo-
sure prophylaxis (PEP) intervention as

16 E Hlanze et al Customary practices, the laws,
and risky behaviours — a concern for the increased
prevalence and vulnerability to HIV and AIDS
among women and the girl child: a rights-based
approach (2008) 155.

17 Sec 77(1) of the SODV Act of 2018.

18  Secs 78-103 of the SODV Act of 2018.

19 Sec 126 of the SODV Act of 2018.

20  Sec 151 of the SODV Act of 2018.



part of post-rape care services.?! It also
provides for protection orders as remedi-
al measures in cases where a person
experiences domestic violence.??

The progressive SODV Act® is a
positive  step towards combating
violence against HIV-positive women
provided that it is fully implemented.
The Act provides for criminal prosecu-
tion of offenders as well as civil protec-
tion orders. It provides for the
‘protection’?* of women, regardless of
HIV status, from violence, and sexual
offences, offering the hope of some
protection against the perpetuation of
violence by intimate partners and fami-
lies.

Another  significant  legislative
reform that the country adopted in
2018, is the promulgation of the Persons
with Disability Act (PDA) 2018. It
provides that persons with disability
have a right to access to health, assis-
tance, public facilities, amenities and
services and buildings, education, trans-
port facilities, employment, recreation,
etc. on an equal basis with others. There
is a Disability Policy that has been
adopted that seeks to guide the imple-
mentation of government programmes
in relation to disability in the country.
For instance, National Disability Action
Plan, 2018-2022 ensures that national
policies and development programmes
mainstream disability in all stages of
planning, implementation, and monitor-
ing of the programmes. Also, it aims at
promoting and protecting the funda-
mental rights of persons with disabilities
as well as ensuring that they are empow-
ered to exercise those rights and enjoy
equal participation in the life of the

21 Sec 72 of the SODV Act of 2018.
22 Sec 100 of the SODV Act of 2018.
23  Emphasis added.

24  Emphasis added.
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community in which they live, without
discrimination of any kind based on
their disability.?’

Gauging whether a study was
undertaken before the Maputo Protocol
was ratified, interviews with officials at
the Ministry of Justice and Constitution-
al Affairs as well as at the Deputy Prime
Minister’s Office indicated that none of
them were aware of the study,26 where-
as when it comes to resources alloca-
tion, the Gender Coordinating and
Family Issues Department, reported that
there had not been any changes to the
allocation of their resources.?’

5 Court judgments

In the meanwhile, some women brought
cases that aimed at protecting women
from violence and gender inequality,
including the recent case of Sacolo v
Sacolo,”® in which the Eswatini High
Court found the principle of marital
power of husband to be ‘discriminatory
against married women and offending
their constitutional right to equality
before the law’.?? In this case, the appli-
cant’s heads of arguments refer to inter-
national treaties and conventions. The
heads of arguments explicitly referred to
the Maputo Protocol and is captured as
follows: ‘... the Protocol on the Rights
of Women guarantee[s] the right of
women in Swaziland to equality in

25  See National Disability Action Plan, 2015 retrie
ved from http://www.gov.sz/nw17/images/
dpm/social/Swazi%20National%20Disabi
lity%20Plan%200f%20Action%20FINAL%2
0PRINTING%200ctober%20%20FInal.pdf

26 These were members of the National
Mechanism for Reporting and Follow-up
(NMRF) based at the Ministry of Justice and
Constitutional Affairs on 15 October 2020
and 20 October 2020 in Mbabane.

27  Asabove.

28  Makhosazane Eunice Sacolo (nee Dlamini) and
Women and Law — Eswatini v Jukhi Justice
Sacolo and Others, Unreported (1403/16)
2019 SZHC (166).

29  Emphasis added.
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marriage and equality before the law
with men without regard to their

gender’. 30

However, the judgment does not
make any reference to the Maputo
Protocol. The court acknowledged that
the applicant’s argument was reliant on
international treaties and convention.3!
The court concluded that there was no
need to resort to international law when
domestic law was sufficient in resolving
the issue in question.32

In this case, the parties were
husband and wife and married in
community of property in terms of the
Marriage Act 67 of 1964. The facts were
that Mrs Sacolo sought to terminate the
entire concept of marital power which
allowed husbands the sole discretion to
administer matrimonial property. The
suit emanated from Mrs Sacolo’s frus-
tration after she bought ten cows which
were registered in her husband’s name
since she was married in community of
property and the husband was the
administrator of the joint estate. He then
sold some of the animals without
informing the wife and without sharing
the proceeds. The husband had
frequently refused her requests to sell
part of the livestock she had bought to
meet the children’s academic needs as
well as the family’s needs. Mr Sacolo
refused the requests despite having sold
a number of the beasts even after he had
moved out of the matrimonial home.

She sought the following orders:

* Declaring the common law doctrine of
marital power to be unconstitutional in
so far as it was inconsistent with
Section 18, 20 and 28 of the
Constitution of Eswatini Act 1 of 2005.

30  Applicants Heads of Arguments, para 10.2.
31  The Sacolo case (n 28) para 29.
32 Asabove.

* Declaring that section 24 and 25 of the
Marriage  Act of 1964  are
unconstitutional and invalid in that
they were inconsistent with section 20
and 28 of the Constitution of Eswatini.

* Declaring that spouses married in
terms of the Marriage Act of 1964 and
in community of property have equal
capacity to administer marital property.

» That the first applicant was authorised
to administer the marital assets
accruing to her marriage with the first
respondent.

The Court referred to two landmark
cases (cited below) as providing the
‘much-needed watershed’3> regarding
women’s rights in Eswatini. The Court
observed that these cases dealt with
specific instances and did not address
the main challenge, which was marital
power vested in men. The Court further
adverted to the prejudice endured by
women which included not being able
to deal with the marital property despite
contributing to the common pool of
assets. The Court acknowledged that
this practice had been abused over the
years and was a continuing source of
tension in marital relations.

The Court decided that it ‘was not
fair that women must put in place
certain measures in order to attain
equality’,34 especially since husbands
did not have to take this legal step to
preserve their right to equality. The
Court ruled that such practices violated
the right to dignity of women which
embraced ‘human value and the require-
ment to respect others’. Mlangeni
further asserted:3>

[L]ife without dignity is like a sound which
cannot be heard. Dignity speaks ... It is a

33 The Sacolo case (n 28) para 10.

34 The Sacolo case (n 28) para 15.

35 The Sacolo case (n 28) para 16. The Judge
quoted J Leburu in Letsweletse Motshidie Mang
v Attorney General, (unreported case)
MAHGB -000591-16, 11 June 2019.



combination of thought and feeling ... It
has to be borne in mind that dignity of all
is a sacrosanct human right and sans
dignity, human life loses its substantial
meaning.

The Court made the following orders:

(1) Common law marital power is hereby
declared unconstitutional as it is dis-
criminatory against married women.

(2) Spouses married in terms of The Mar-
riage Act 1964 and in community of
property have equal capacity and
authority to administer marital prop-

erty.

Before the 2019 decision, two cases had
been brought before the Eswatini High
Court, challenging certain aspects of the
principle of marital power.36 The deci-
sions in these cases had chipped away at
the marital power of the husband in
respect of standing before courts unas-
sisted (locus standi) and women’s rights
to property registration, paving the way
for the Sacolo decision. These are the
Sihlongonyane v Sihlongonyane37 case and
the case of Attorney-General v Aphane.38
These cases were extensively discussed
in the 2016 report.

6 Awareness and use by lawyers
and judges

As correctly reported in the 2016
volume of the Impact of the Maputo
Protocol, Eswatini uses a dualist system,
which requires the domestication of
international instruments before they
can be invoked in domestic courts.3’

36 See The Attorney General v Mary Joyce Doo
Aphane, unreported civil appeal case 12/2010
and Nombuyiselo  Sihlongonyane v Mholi
Sihlongonyane unreported High Court case
No 470/2013 A.

37 Asabove.

38  Attorney General v Mary Joyce Doo Aphane
Unreported Civil Appeal case 12/2010.

39  Dlamini & Hlatshwayo (n 1).

Impact of the Maputo Protocol in selected African states 83

In the case of Sacolo v Sacolo, the
applicant’s lawyer referred to the Mapu-
to Protocol, and the judge did not
consider it. It looks like there is an erro-
neous believe on the part of judges in
the Kingdom that international conven-
tions and treaties even though domesti-
cated, are not part of domestic or
municipal law, therefore should be
evoked when there are no domestic laws
addressing the point in issue.

However, there are many avenues
that are available which should enable
lawyers and judges in the Kingdom to
have sufficient knowledge and under-
standing of human rights in general.
The University of Eswatini is a custodi-
an of the law degree in the entire coun-
try and the syllabus covers human rights
at both international, regional, and sub-
regional levels.

7 Awareness and use by civil
society organisation

CSOs in Eswatini are familiar with the
African Charter and have taken advan-
tage of the African Human Rights
system including engaging with the Afri-
can Commission. The Maputo Protocol
is quite known by CSOs, however, inter-
views revealed that organisations do not
set out to specifically mention that their
interventions are under the Protocol.
Instead, they implement provisions of
the Maputo Protocol under the blanket
name of international and regional
conventions.*> One of the reasons
NGOs have lagged behind in engaging
the government on the Maputo Protocol
is the fact that Eswatini has been non-
compliant with article 62 of the African
Charter, and article 26(1) of the Maputo
Protocol and as such the country
submitted its initial report in year 2000

40  As above.
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and then omitted to report up until year
2020. This state of affairs can be seen in
the combined 1st, 2nd, 3rd, 4th, 5th,
6th, 7th, 8th and 9th Eswatini State
Periodic Report under the African Char-
ter and the initial report under the
Maputo Protocol deposited with the
African Commission in 2020.

8 Higher education and academic
writing

The country through the University of
Eswatini Law Department offers cours-
es to law students designed to protect
Human and Peoples’ Rights and respect
for the rule of law. Courses offered by
the University that advance the subject
of human rights and respect for rule of
law are amongst others: Constitutional
law, Public International Law, Human
Rights Law, International Organisa-
tions, as well as introduction to Legal
systems and methods.

Since the last 2016 writeup, very
few articles touching on the Maputo
Protocol were written by Eswatini’s
scholars. For instance, an article was
published by Mavundla and others in
the 2020 Potchefstroom Electronic Jour-
nal*! The article heavily relies on the
Maputo protocol to enumerate women’s
rights and finds Eswatini government’s
obligation to protect women from GBV
wanting.42

There has been a key milestone in
relation to legal aid as the university
offers free legal services to indigent
members of the community who require
legal assistance. The establishment of a
legal aid clinic at the University of

41 SD Mavundla and others ‘Marital Power
Finally Obliterated: The History of the
Abolition of the Marital Power in Civil
Marriages in Eswatini’ PER/PELJ 2020 (23).

42  Mavundla (n 41) 8-9.

Eswatini has been a novel intervention
which sees law students under the super-
vision of lecturers and practising attor-
neys provide legal aid services to non-
paying members of the society, focusing
on the vulnerable and minority groups
such as children and women. The Legal
Aid Clinic was set up through support
from the United Nations Joint Gender
Programme, the Ministry of Justice and
Constitutional Affairs and the Universi-
ty of Eswatini Law Department.

9 National human rights
institutions

The Commission on Human Rights and
Public Administration is mandated by
the Constitution to promote and protect
human and peoples’ rights. The
mandate of the Commission is to,
among other things, sensitise communi-
ties on human rights, and investigate
complaints concerning alleged viola-
tions of fundamental rights and free-
doms enshrined in the Constitution. The
Commission is a creature of statute and
is said to be independent.43 However, it
is totally dependent on government for
funding.

The Commission for Human Rights
and Public Administration has been crit-
icised for its lack of visibility in the
country and is perceived to have taken a
back seat in dealing with human rights
issues in the country.** However, the
Commission has been instrumental in
assisting the state in drafting state
reports. For instance, the Commission

43 The 2005 Constitution of eSwatini
established the Commission on Human
Rights and Public Administration (CHRPA).

44  The 2005 Constitution of eSwatini (n 43).
According to the state report to the UPR
process of 2021, the Commission is raising
awareness on human rights by running a
radio program through the National Radio
Station.



played a pivotal role in the state report
to the African Commission submitted in
2020. The Human Rights Commission
is part of the team of officials known as
the National Mechanism for Report
Writing and Follow-up (NMRF) which
was established sometime in 2019 with
the mandate to draft state reports and to
follow up.45 The Commission normally
forms part of the government delegation
when a state report on human rights is
to be discussed by a treaty body.

10 State reporting

Since the publication of the 2016 Report
on the Impact of the Maputo Protocol,
Eswatini in 2019 embarked on drafting
the first state report on the implementa-
tion of the Maputo Protocol with techni-
cal assistance and financial support from
the University of Pretoria’s Centre for
Human Rights. The final report has
been submitted to the African Commis-
sion by the Government of Eswatini. As
stated above, in 2019, the Government
of Eswatini established the NMRF — a
body of officials from different minis-
tries that has the sole mandate to write
state reports. CSOs participate in the
drafting process only by invitation from
government. The invitation is extended
as a matter of practice and it is not every
organisation that is invited. CSOs again
through invitations, participate at vali-
dation meetings of the drafted state
report. As things stand, there is a need
to ensure that CSOs are made part of
the NMRF so as to avoid a situation
where an invitation get lost or is never
sent or issued.

45 The Human Rights Commission has taken
part in the drafting of the state report on the
implementation of the African Charter and
the Maputo Protocol, an exercise which took
place in 2019 and the state report has been
submitted to the African Commission on
Human and Peoples’ Rights.
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11 Relationship with the African
Commission

Since the last report of 2016 on the
Impact of the Maputo Protocol in
Eswatini, two Commissioners of the
African Commission had a joint promo-
tion mission to the Kingdom of Eswati-
ni*® The two commissioners were
Pansy Tlakula and Solomon Dersso.%’
Their mission was from 7 to 11 March
2016. After meeting with various stake-
holders, including the Government,*8
the Commissioners raised areas of
concern on the way the country was
discharging its human rights mandate of
promoting, protecting and fulfilment of
human rights.*> The commissioners
noted the failure by the Eswatini
government to domesticate ratified
regional and international instruments,
including the Maputo Protocol; as well
as the failure by Eswatini to submit peri-
odic reports in fulfilment of her obliga-
tions under the African Charter and the
Maputo Protocol.’

The commissioners’ report on the
promotion mission visit contains elabo-
rate recommendations addressed to the
state party. The commissioners recom-
mended that Eswatini domesticate all
regional and international human rights,
in particular the African Charter and the
Maputo Protocol which were ratified by
her, as well as, to submit periodic
reports in fulfilment of her obligations

46  The first promotion Mission to Eswatini was
done in 2006 by Commissioner Pansy
Tlakula, and the details of the mission were
covered in the 2016 Report on the Impact of
the Maputo Protocol in Eswatini.

47  African Commission on Human and
Peoples’ Rights — Report of the joint
promotion mission to the Kingdom of
Swaziland by Commissioner Pansy Tlakula
and Commissioner Solomon Dersso
7-11 March 2016.

48  Asabove.

49  As above para 200.

50  As above para 200(iii).
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under the African Charter and the
Maputo Protocol.”!

The report further recommends that
the Eswatini government urgently expe-
dite a comprehensive law reform
process, in order to align all existing
laws with the Constitution, and in
particular with the Bill of Rights,
amongst other recommendations.’?

12 Factors that may impede or
enhance the impact of the
Maputo Protocol

The country does not have a Law
Reform Commission to review all laws
that have implications on the rights of
women (which can then review, and
then recommend that certain laws be
repealed, amended or enacted). Howev-
er, according to the state, in 2020,
‘Eswatini established a Law Reform
Unit to systematically review and
reform laws of the country so as to
comply with international norms and
standards as well as the Constitution’.>
The state report further reveals that the
Law Reform Unit will at a later stage
cascade and develop into a Law Reform
Commission.>*

The failure to set a fully-fledged
Law Reform Commission in line with
the provisions of the Constitution
delayed the process of fast-tracking the
review of many laws that have a bearing
on the improvement of the status of
women in society; for instance, laws
such as the Matrimonial Property Bill,
Administration of Estates Bill, drafting

51 The Constitution of eSwatini (n 43) para
202(i).

52 The Constitution of eSwatini (n 43) para
202(iv).

53  Eswatini National Report on the Universal
Periodic Review — 3rd Cycle (draft report
July 2021).

54  Asabove.

of the Land Policy and the review of the
current citizenship Bill to promote
gender equality.

One of the biggest challenges to the
implementation of laws and policies
that would ensure the enfranchisement
of women in the country is the absence
of the provision of budgetary commit-
ments that will aid the implementation
aspect of those laws and policies. The
budget would ensure that the justice
enforcement sector is trained and made
aware of their role in guaranteeing that
women’s issues receive all attention they
deserve instead of being dismissed. This
includes the courts, police, lawyers and
government officials. Insufficient budg-
ets also contribute to a lack of awareness
of main laws and policies on women'’s
freedom to the general populace as the
laws would end up not being translated
to a language understood by the locals.

Women and girls in Eswatini still
face a number of challenges as they bear
the brunt of poverty, unemployment,
inequality and are the most affected by
HIV/AIDS in the country. The chal-
lenges face by the women are attached
to the challenges that the country is
facing at large. For instance, the King-
dom is facing a stagnant economic
growth which has an impact on job
creation, thus resulting in unemploy-
ment.”®> In an effort to alleviate this
problem, the country has developed a
Strategic Road Map 2018-2023, which
identifies sectors of the economy that
will have an impact on job creation
amongst priorities.

55 UNFPA Eswatini Annual Report 2019. See
also the Eswatini National Budget Brief as
reported by UNICEF for the period 2018/
2019 3 which reported that Eswatini
economic growth declined in real terms from
7.3 per cent in fiscal year 2015/16 to -0.7 per
cent in 2016/17.



It must be noted that women and
girls face various intersecting factors
which increase their vulnerability to
various forms of oppression. As a result,
the Kingdom of Eswatini has made
efforts to put in place a number of meas-
ures to address some of these challeng-
es. For instance, to address these
elements, CSOs and government depart-
ments such as Gender Coordination and
Family Issues under DPMO have
conducted consultations and sensitisa-
tion workshops in different communities
on gender equality and women’s
rights.>® In addition, with the support of
development partners, studies have been
carried out in the country on the drivers
of violence against women and chil-
dren.”’

Another thorny issue is that of GBV
or violence against women and children.
One of the biggest drivers of GBV in the
country 1is harmful traditional and
cultural norms which limit women’s
ability to enjoy the freedoms enshrined
in the Constitution fully.5 8 Such practic-
es relegate women to minority status,
thereby increasing women’s vulnerabili-
ty to violence. Furthermore, Eswatini is
a country with high rates of HIV — there
is a strong correlation between HIV/
AIDS and GBV.

Despite  the  above-mentioned
efforts, violence continues to escalate at
an alarming rate. Intensifying efforts in
addressing this scourge is necessary;
recommendations include the expansion
of services to hard-to-reach areas and
allocating necessary budgets to ensure

56 See the Eswatini National Gender Policy of
2010.

57 See for instance the UNICEF Study on
Violence Against Children in Eswatini 2007.

58 Women and Law in Southern Africa
Multiple Jeopardy: Domestic Violence and
Women’s Search for Justice in Swaziland
(2001) 33-107.
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that these establishments function opti-
mally.

Finally, the issue of women partici-
pation in decision making positions as
well as representation still is lagging
behind despite the ratification of the
Maputo Protocol in 2012. It is stated
that barriers that hinder women'’s ability
to be elected or appointed into decision
making positions (politically) are patri-
archy, economic disadvantages, social
stereotypes, harmful cultural norms
(such as mouming)59 and socio-political
perceptions around women’s leader-
ship.%0

The Kingdom of Eswatini currently
has no programmes in place to tackle
cultural and economic barriers that
prevent women from equal participation
and representation. According to
WILSA, Eswatini’s Baseline Survey
2018 on ‘Breaking barriers: Enhancing
Swazi women’s participation and
representation in decision making’ barri-
ers on women participation and inclu-
sion include gender stereotypes, cultural
and traditional beliefs, restrictions based
on educational qualifications, and lack
of preparation for political activity. The
government has acknowledged in state
reports that barriers still exist that hinder
women’s ability to be elected or
appointed into decision making posi-
tions and include patriarchy, economic
disadvantages, social stereotypes, and
socio-political ~ perceptions  around
women’s leadership.61 A major obstacle
for women was and continues to be
financing for campaigns due to their

59 It must be noted that during the mourning
period according to Eswatini culture, widows
are forbidden to be in public spaces such as
Chief’s residence and/or King'’s residence,
yet elections begin at chiefdom levels.

60 Barriers to women’s political participation
2018 (WILSA) Report.

61 UPR 2021.
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underrepresentation in the economic
sphere.

In conclusion, there is still a lot that
needs to happen in order for the women
of Eswatini to fully enjoy the rights and
freedoms enunciated in the Maputo
Protocol. For starters, there is a great
need for the laws of the country to be
aligned with human rights norms and
for the government to be committed into
promoting, respecting, and fulfilling
women'’s rights. Women have a right to
live in a country where they are protect-
ed from GBV, have a say on how they
are governed and economically empow-
ered. These attributes will ensure that
women and men in the country live in
harmony as equal partners. It will be
then that it can be said that the Maputo
Protocol has had a positive impact in
the lives of women in Eswatini.



THE IMPACT OF THE
MAPUTO PROTOCOL IN

ETHIOPIA

Henok Ashagrey™

1 Introduction

Ethiopia is Africa’s oldest sovereign
state and the second most populous
nation after Nigeria. The country is
unique among African states in that it
maintained and kept its independence
from colonial rule. In its history so far,
Ethiopia has had four codified consti-
tutions: the 1931 Constitution, the 1955
Constitution, the 1987 Constitution and
the current 1995 Constitution. Under
the 1931 Constitution, which was the
first modern constitution for Ethiopia,
women’s rights were not recognised.! In
the 1955 Constitution, though women’s
rights were still not explicitly recog-
nised, some human rights ideas were
incorporated under the title of ‘Rights
and Duties of the People.’2 The 1987
Constitution, adopted by the Derg
regime, ‘became the first to explicitly

*  LLB (Dilla University), LLM (HRDA) (UP);
Doctoral candidate, Centre for Human
Rights, Faculty of Law, University of
Pretoria.

1 SK Gebrewold ‘Women, ethno-cultural
communities and the state in Ethiopia’
(2017) 7. https://www.ecmi.de/fileadmin/
redakteure/publications/pdf/ Working Pap
er__100.pdf (accessed 21 September 2020).
This Constitution had some provisions on
human rights (see articles 18-29).

2 The 1955 Revised Imperial Constitution of
the Empire of Ethiopia arts 37-65.
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recognise women’s rights’.3 This Consti-
tution mandated the government to
apply a policy of affirmative action
benefiting women to correct the histori-
cal legacy of gender inequality.4

The Ethiopian People’s Revolu-
tionary Democratic Front (EPRDF),
which took power after toppling down
the Derg regime in 1991, established the
Transitional Government of Ethiopia. It
introduced an interim charter that
espoused fundamental rights and free-
doms. This was followed by the formu-
lation of the National Ethiopian
Women’s Policy in 1993, which aims to
institutionalise the political, economic
and social rights of women by creating
an appropriate structure in government
offices and institutions.” After a
prolonged  transition, under the
EPRDF’s interim government, the now
operative constitution (the FDRE
Constitution), was adopted on 8 Decem-
ber 1994 and came into full force as of
21 August 1995. The FDRE Consti-
tution, which is the supreme law of the

Gebrewold (n 1).

Gebrewold (n 1).

World Bank ‘Gender issue in Ethiopia:
Implementing the national policy on women’
(1998) https://openknowledge.worldbank.
org/handle/10986/9885 (accessed 11 Sep-
tember 2010).
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land,® is the most progressive and
comprehensive Constitution compared
to its predecessors regarding protection
of the rights and liberties of people and
individuals, including the rights of
women. Aspiring to ensure formal,
substantive, and transformative equali-
ties,’ article 35 guarantees gender equal-
ity in all aspects of economic, social and
political activities. To compensate
generational gender  discrimination
within the country, it entitles women to
benefit from temporary special meas-
ures. FEthiopia has also acceded to
almost all the major international
human  rights treaties regarding
women’s and girls’ rights, including the
Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo
Protocol) and Convention on the Elimi-
nation of all Forms of Discrimination
Against Women (CEDAW). These trea-
ties are integrated into the domestic
laws of Ethiopia.® The principles of
these treaties and other human rights
instruments adopted by Ethiopia are
also elevated to the status of interpreta-
tive guidelines for the Bill of Rights
section of the Constitution.”

Grounding on the Constitution and
the 1993 policy on women, subsequent-
ly enacted laws provide women rights
with an wutmost significance, even
though they are still not perfect. These
include the Revised Federal Family
Code (Family Code) and the 2005 Crim-
inal Code. The revised Family Code,

6 FDRE Constitution art 9(1).

7 DA Fulas ‘The legal framework regulating
polygamy in Ethiopia: An assessment in light
of liberal feminist legal theory and
international human rights law’ Master
thesis, Lund University, 2018 at 5. https://
lup.lub.lu.se/luur/download?func=down loa
dFile&recordOId=8954047&fileO1d=89540
52 (accessed 5 September 2020).

8 FDRE Constitution art 9(4).

9 FDRE Constitution art 13(2).

which was enacted on 4 July 2000,
repealed most of the discriminatory
provisions of the 1960 Civil Code,
which allowed marriage at age 15,
required women to live at their spouses’
homes, and regarded the husband the
head of the family.!? The Family Code
sets the legal age of marriage at 18 years
of age, though it allows for marriage
from the ages of 16 with the approval of
the Minister of Justice.!l It also recog-
nises women’s equal rights in selecting
their family residence, and grants them
equal footing in family administration
and decisions about a family property.12
Next to the Family Code, Ethiopia has
also adopted a new criminal code in
2004, aimed at guaranteeing, inter alia,
the protection of women from various
harms and acts, including abduction,
female circumcision and infibulations or
other harmful practices. 13

Even though remarkable progress
has been made in ensuring the rights of
women since 1991 and the 2020 World
Economic Forum’s Global Gender Gap
Report named Ethiopia as one of the
most improved countries in the world in
reducing gender gaps,14 the route to
gender equality, especially for women
living in the countryside, where most
people live, is still a long and winding

10 The 1960 Civil Code of Ethiopia (Civil
Code) arts 635(2) & 644(1)(2). See also
H Beyene ‘Final report national assessment:
Ethiopia gender equality and the knowledge
society’ (2015) https://owsd.net/sites/def
ault/files/National%20Assessment%200n%
20Gender%20and%20STI1%20-%20Ethiopia.
pdf (accessed 25 September 2020).

11  The Revised Family Code 200 (Family
Code) art 7.

12 The Family Code (n 11) arts 54 & 61.

13 The 2004 Criminal Code of the Federal
Democratic Republic of Ethiopia (the
Criminal Code) arts 548, 587, 565-568 &
650.

14 World Economic Forum Global gender gap
report 2020 (2020) https://www.weforum.
org/reports/gender-gap-2020-report-100-
years-pay-equality (accessed 28 October
2020).



one. It is not uncommon to see gender-
based violence (GBV) and discrimina-
tion against women in Ethiopia.15 In
2016, the Central Statistical Agency of
Ethiopia noted that nearly a third of
Ethiopian women aged between 15 and
49 had experienced either physical or
sexual violence.!® It is also noted that
Ethiopia has the 15th highest rate of
child marriages in the world; 40 per cent
of girls are still married before they are
18, though the country outlawed the
practice nearly 20 years ago.17 In addi-
tion, 65 per cent of Ethiopian women
aged 15-49 had undergone female geni-
tal mutilation (FGM).!8 Further, Ethio-
pia is still struggling to progress on
gender parity in education (85 per cent,
140th) and economic opportunities
(56.8 per cent, 125th).!?

2 Ratification of the Maputo
Protocol

In Ethiopia, the procedure for the nego-
tiation, signature and ratification of trea-
ties and international agreement is

15 E Kedir ‘Major gaps on the rights of women
in Ethiopia’ Unpublished Master thesis,
Lund University, 2016 file:///C:/Users/
user/Desktop/women%20rights%20in%20
Ethiopia.pdf (accessed 24 September 2020).

16  Central Statistical Agency ‘Demographic
and health survey 2016’ (2017) https://dhs
program.com/pubs/pdf/FR328/FR328.pdf
(accessed 28 September 2020); UNDOC
‘Addressing violence against women and
girls in Ethiopia’ (2020) https://www.
unodc.org/easternafrica/en/addressing-viol
ence-against-women-and-girls-in-ethiopia.
html (accessed 29 September 2020).

17 UNICEF ‘Surprising trends in child
marriage in Ethiopia’ (2016) 4 https://www.
unicef.org/ethiopia/media/1506/file/Surp
rising%20trends%20in%20child%20marriag
€%20in%20Ethiopia.pdf (accessed 22 Sep-
tember 2020).

18  Ethiopian Government ‘Fifth national report
on progress made in the implementation of
the Beijing Declaration and Platform for
Action’ (2019) 43 https://www.uneca.org/
sites/default/files/uploaded-documents/Bei
jing25/ethiopia-beijing25_national_report.
pdf (accessed 21 August 2020).

19  World Economic Forum (n 14).
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governed by the FDRE Constitution
and International Agreements Making
and Ratification Procedure Proclama-
tion No 1024/2017 (Treaty Making
Procedures Proclamation), issued on
7 July 2017. The Constitution, under
article 51(8), declares that the power to
negotiate and ratify international agree-
ments belongs to the Federal Govern-
ment. Specifically, article 55(12)
empowers the executive to negotiate
and sign international treaties, while it
provides the federal legislature — the
House of Peoples’ Representatives
(HoPR) with the power to ratify those
agreements concluded by the executive.
Further, the President is given the
power to proclaim in the Negarit Gazeta
laws and international agreements
approved by the HoPR in accordance
with the Constitution.?’

The Treaty Making Procedures
Proclamation specifies the details
regarding the division of duties and
responsibilities among the various
organs of government concerning treaty
making power and the processes
involved. The proclamation provides
that the Prime Minister (PM) and the
Minister of Foreign Affairs (MoFA)
have the power to negotiate and sign
any international agreement, on behalf
of Ethiopia.?! However, the PM may
delegate this power into the hands of
other government officials by issuing a
written authorisation to that end.?? It is
also provided that senior government
officials from member states of the
federation may be authorised by the
government to sign an international
agreement that implements a ratified

20 FDRE Constitution art 71(2).

21 International Agreements Making and
Ratification Procedure Proclamation 1024/
2017 (Treaty Making Procedures Pro-
clamation) art 6.

22  Treaty Making Procedures Proclamation
(n 21) arts 2(2) & 6.



92 Ethiopia

international agreement.23 Further still,
the Proclamation that defines the
Powers and Duties of the Executive
Organs of the Federal Government
(Executive Organs Establishment Proc-
lamation No 1263/2021) indicates that
ministers such as the Ministry of
Women and Social Affairs (MoWSA)
have the power to conclude treaties in
their areas of competence.24

The Treaty Making Procedures
Proclamation spells out the procedure
for negotiation of international agree-
ments as follows:

(1) Any government organ that initiates
negotiation of an international agree-
ment shall consult the Ministry of For-
eign Affairs and concerned organs and
submit an explanatory note on the obli-
gations and benefits the agreement
would entail on Ethiopia and get
approval from the Office of the Council
of Ministers.

(2) The Attorney Generak [Ministry of
Justice] shall be consulted if the inter-
national agreement will require the
enactment of a new law or amendment
of an existing legislation.

(3) The MoFA shall send the draft interna-
tional agreement approved by the
Office of the Council of Ministers pur-
suant to sub-article 1 of this article to
the other contracting party.

Ethiopia signed and ratified the Maputo
Protocol on 1 June 2004 and 18 July
2018, respectively. The instrument of
ratification was deposited with the
Chairperson of the Commission of the
African Union (AU) on 17 September
2019 as required by article 28 of the
Maputo Protocol. The rationale behind
the decision to ratify the Protocol is not

23  Treaty Making Procedures Proclamation
(n 21) art 5(1).

24 Definition of Powers and Duties of the
Executive Organs Proclamation No 1263/
2021 (Executive Organs Establishment
Proclamation 1263/2021) art 36(1)(u).

clear from the Preamble of the Protocol
to the African Charter on Human and
Peoples’” Rights on the Rights of
Women in Africa Ratification Procla-
mation No1082/2017 (Maputo Protocol
Ratification Proclamation). However,
examination of ratification documenta-
tions, such as minutes, reports and
recommendations, reveals various justi-
fications that prompted Ethiopia’s ratifi-
cation of the Protocol. For instance, the
joint report and recommendation,
which was submitted by the Women’s
Affairs Standing Committee in conjunc-
tion with the Legal, Justice, and
Democracy Affairs Standing Committee
to the HoPR, listed different reasons
why Ethiopia should ratify the Protocol.
The first of which was that the rights
and freedoms enshrined under the
protocol are in consonance with Ethio-
pia’s existing laws, policies and interna-
tional commitments so the ratification
of the protocol will not bring any addi-
tional obligations nor require further
institutional structures or resources for
its implementation.25 Secondly, it was
stated that the protocol substantially
addresses diverse forms of violence
against women (VAW) and harmful
cultural and traditional practices (HTPs)
so that it helps to strengthen Ethiopia’s
ongoing effort to alter or eradicate those
practices.26 The third reason was the
belief that the ratification of the protocol
would help Ethiopia to work hand in
hand with other African countries to
address challenges facing African
women.?” It was further stated that the

25  The Woman’s Affairs Standing Committee &
the Legal, Justice, and Democracy Affairs
Standing Committee to the HoPR
‘Conclusions and recommendations of the
joint committee on the draft proclamation to
ratify the Maputo Protocol (Summary of
Standing Committees report)’ (2018) 2 (on
file with the author).

26  Asabove.
27  Summary of Standing Committees report
(n 25) 4.



protocol gives special attention to
particularly vulnerable groups of women
such as women with disability, older
women, among others.?® In the same
vein, the explanatory note prepared by
MoFA indicates that ratification of the
protocol was desirable to comply with
concluding observations and recommen-
dations provided by the African
Commission as feedback to the 5th and
6th Periodic Reports of Ethiopia, where
the African Commission, inter alia,
required the government to ratify the
Protocol.?? The explanatory note further
stated that ratifying and implementing
the protocol helps to achieve the objec-
tive of the second National Human
Rights Action Plan of Ethiopia.3? Addi-
tional reasons, include but not limited to
the following: to maintain Ethiopia’s
good track record in the implementation
of the United Nations (UN) and AU
initiatives and campaigns to improve
girls’ education and to end child
marriage, FGM, among others;31 to
contribute to the image of the country as
a champion in ratifying many interna-
tional and regional treaties;32 and to be
exemplary as the host of the headquar-
ters of the AU.33

At the time of ratification, Ethiopia
made seven reservations and six inter-
pretative declarations. The first reserva-
tion is made to article 6(c) of the
Maputo Protocol which provides that
‘monogamy is encouraged as the
preferred form of marriage and that the
rights of women in marriage and family,
including in polygamous marital rela-

28 Summary of Standing Committees report
(n 25).

29 MoFA ‘Explanatory note to the draft
proclamation to ratify the Maputo Protocol’
(2017) 9 (on file with the author).

30 National Human Rights Action Plan (2013-
2015) 145.

31 MoFA explanatory note (n 29) 10.

32 Asabove.

33 Asabove.
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tionships are promoted and protected.’
The exact justification for this specific
reservation is not clear from minutes
and other related documents that are
accessible to the researcher at the time
of writing. Perhaps, the reservation
could be attributable to the lack of
consensus among parliamentarians or
members of the drafting teams as to
whether the Maputo Protocol rejects or
condones the practice of polygamy.
During various discussions that preced-
ed ratification of the Maputo Protocol,
which were held by parliamentary
standing committees (the Women’s
Affairs Standing Committee and the
Legal, Justice, and Democracy Affairs
Standing Committee) and Women
Parliamentarians caucus with source
persons and experts, there was heated
debate regarding the Maputo Protocol
approach towards polygamy.34 On one
hand, are those who argue that the
Maputo Protocol adopts regulatory
approach (showing leniency to prohibit
the practice of polygamy in the strongest
anatomy of words) so it is not in line
with Ethiopia’s laws such as the Family
Code and the Criminal Code, which
adopt abolitionist approach as a matter
of principle.35 On the other, are those
who argue that the Protocol indeed
discourages polygamy and calls upon
member states to shift from polygamy to
embracing monogamy while concomi-

34 Minutes of the women’s Affairs Standing
Committee & the Legal, Justice, and
Democracy Affairs Standing Committee
joint meeting held on 30 October 2017 with
source persons and experts (2017) (on file
with the author); Minutes of the Women
Parliamentarians caucus meeting held on
30 October 2017 with source persons and
experts’ (2017) (on file with the author);
Minutes of the public forum organised on
10 January 2018 by the women’s Affairs
Standing Committee & the Legal, Justice,
and Democracy Affairs Standing Committee
regarding the draft Maputo Protocol
ratification proclamation (2018) (on file with
the author).

35 Asabove.
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tantly devising mechanisms to protect
the interest of women involved in it.3¢

The second reservation is made to
article 6(d) of the Maputo Protocol that
provides that ‘every marriage shall be
recorded in writing and registered in
accordance with national laws, in order
to be legally recognized.” The justifica-
tion for this reservation was that it was
not in line with Ethiopian laws such as
the Family Code. It was said that while
registration of marriage is required
under the Family Code, the non-regis-
tration does not affect the validity of the
marriage.’” The third reservation is
made to article 6(f), which provides that
‘a married woman shall have the right
to retain her maiden name, to use it as
she pleases, jointly or separately with
her husband’s surname’. Ethiopia’s
position in this regard was that the sub-
provision does not have any practical
relevance in Ethiopia because, unlike
other African countries, it is not custom-
ary for Ethiopian women to change
their names at marriage.38 The fourth
reservation is made to article 7(a) of the
Maputo Protocol which provides that
‘separation, divorce or annulment of a
marriage shall be effected by judicial
order.” The justification for this specific
reservation, as provided under the ratifi-
cation proclamation, is to give effect to
Ethiopia’s laws that permit spouses to
separate by agreement.39 Fifthly, Ethio-
pia does not consider itself to be bound
by article 10(3) of the Maputo Protocol
which states that ‘States Parties shall
take the necessary measures to reduce
military expenditure significantly in
favor of spending on social development
in general, and the promotion of women

36 Asabove.

37 MOoFA explanatory note (n 29) 4.

38 Summary of Standing Committees report
(n 25) 3.

39  MOoFA explanatory note (n 29) 4.

in particular.’” This reservation was
entered into for fear of unreasonable
interpretation of the provision that may
ignore Ethiopia’s situation and the facts
on the ground.40 Sixth, Ethiopia placed
a reservation on article 21(1) of the
Maputo Protocol regarding the right of
a widow to inherit from her deceased
spouse. The justification for this specific
reservation, as noted under the ratifica-
tion proclamation, is to give effect to the
law of the country according to which
spouses can only inherit from each other
if he or she is designated as a legatee by
a will*! Finally, Ethiopia does not
consider itself bound by article 27 of the
Maputo Protocol, which states that ‘the
African Court on Human and Peoples’
Rights shall be seized with matters of
interpretation arising from the applica-
tion or implementation of this Protocol’.
Ethiopia excludes the supervisory juris-
diction of the court arguing that she is
not a party to the Protocol to the Afri-
can Charter on Human and Peoples’
Rights on the Establishment of an Afri-
can Court on Human and Peoples’
Rights.42 This is not quite as surprising
as it might first seem, since Ethiopia is
known to actively avail itself of its right
to reserve away from treaty provisions
that empower treaty bodies with a
mandate to consider individual commu-
nications.

Ethiopia also entered several ‘inter-
pretive declarations’. The first of which
is made to article 4(2)(a) of the Maputo
Protocol, which requires member states
to prohibit all forms of violence against
women including unwanted or forced
sex in either the private or the public
sphere, and regardless of their marital
status. Restricting the scope of the
prohibition, Ethiopia states that the defi-

40 MoFA explanatory note (n 29) 5.
41  MoFA explanatory note (n 29) 8.
42 MOoFA explanatory note (n 29) 9.



nition of rape has the same meaning and
scope as provided under article 620 of
the Criminal Code of Ethiopia, which
defines rape to be a forced sexual inter-
course that occurs out of wedlock;
suggesting that rape committed within
marriage is an exception to rape that is
punishable by law. The government’s
justification for this declaration was that
the sexual relationship between spouses
is too personal to be regulated by the
criminal law, and it is also hard to
prove. It was further said that criminal-
ising spousal rape would jeopardise the
sanctity of the family and thereby
violates Ethiopia’s traditional norms.*3
The same arguments were made by
members of the parliament in excluding
marital rape from the type of rape that is
punishable under the criminal code of
Ethiopia.44 More to the point, it was
stressed that criminalising marital rape
goes against the provision of the Family
Code, which states that ‘[tlhey shall
have with one another the sexual rela-
tions normal in marriage unless these
relations involve a risk of seriously prej-
udicing their health’.*

The second ‘declaration’ is made to
article 6(b) of the Maputo Protocol,
which calls members states to set the
minimum age for marriage at 18. The
declaration states that the law of Ethio-
pia that allows dispensation from the
minimum marriageable age of 18 years
should be upheld.*® Under the Family
Code, though marriage below the age of
18 is prohibited, under exceptional
circumstance, the Minister of Justice

43  Asabove.

44 S Fekadu ‘An assessment of causes of rape
and its sociohealth effects: The case of
female victims in Kirkos Sub-City, Addis
Ababa’ Master thesis, Addis Ababa
University, 2008 at 18 http://etd.aau.edu.et/
handle/123456789/7083 (accessed 25 Sep-

tember 2020).
45  Family Code (n 11) art 53.
46  Asabove.
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may, on the application of the future
spouses, or the parents or guardian of
one of them for serious cause, grant
dispensation of not more than two
years. This declaration is ironic in light
of the fact that Ethiopia has not entered
a similar declaration to the African
Charter on the Rights and Welfare of
the Child whose prohibition precludes
any exceptions to the minimum age of
18 for betrothal and marriage. Perhaps,
this could lead us to argue that the draft-
ers of the ratification proclamation only
checked the Maputo Protocol’s compati-
bility with the provisions of the constitu-
tion and other domestic laws, leaving
aside ratified human rights treaties such
as the African Children’s Charter for
which domestic laws such as the Family
Code are expected to bow down in case
of inconsistency, as discussed in the
fourth section.

The third ‘interpretative declaration’
made, in respect of article 7(d) of the
Maputo Protocol, states that

the right of women to acquire equitable
share from the common property in the
marriage shall apply in line with the laws
of Ethiopia that provide for equal share of
spouses on the common property.

The rationale behind this declaration, as
it is stated under the MoFA’s explanato-
ry note, is that the protocol follows the
principles of equitable distribution (need
not mean equal division) and this is
inconsistent with the Family Code that
provides for equal division of common
property in the absence of contrary
agreement.47 The fourth declaration
made, to article 13() of the Maputo
Protocol, states that ‘the secondary
responsibility of the private sector to
contribute to the upbringing and devel-
opment of children shall apply in

47  MoFA explanatory note (n 29) 5.
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accordance with the domestic law.” The
only reason for the declaration pertain-
ing to ‘secondary responsibility’ is the
absence of comparable domestic laws
that impose obligations on the private
sector to contribute to the upbringing
and development of children.*® The last
‘interpretative declaration’ is made with
regard to article 14(b) of the Maputo
Protocol, which requires member states
to ensure that a woman is free to decide
whether and when to have children.
Ethiopia’s position in this regard is that
the decision whether to have birth or not
should be made in accordance with the
agreement of both spouses when they
are within wedlock.

To date, there is no special legisla-
tive attempt to withdraw the abovemen-
tioned reservations and declarations.

3 Government focal point

MoWSA is the main focal point for
coordinating implementation of Ethio-
pia’s obligations under the Maputo
Protocol. Pursuant to article 4 of the
Ratification Proclamation, MoWSA is
required to take appropriate measures to
implement and follow-up the Maputo
Protocol in cooperation with other rele-
vant organs.49 It has a specific depart-

48  MoFA explanatory note (n 29) 7.

49  Proclamation to Ratify the Protocol to the
African Charter on Human and Peoples
Rights on The Rights of Women in Africa
(Maputo Protocol Ratification Proclama-
tion) art 4. The Ministry of Women and
Social Affairs (MoWSA) was established as
per Proclamation No 1263/2021. The
establishment has been made through the
merger of the Social Affairs of the previous
Ministry of Labour and Social Affairs
(MoLSA) and the Ministry of Women,
Children and Youth Affairs (MoWCY). In
addition to women, children, and youth, the
newly established Ministries of Women and
Social Affairs is also responsible for the
overall social welfare of the elderly, the
homeless, the poor, vulnerable and
marginalised segments of the Ethiopian
population.

ment tasked with ensuring follow up on
women rights, including those rights
provided under the Maputo Protocol:
that is the Department of Women
Affairs.’ It has been said that aware-
ness about the contents of the Maputo
Protocol is very low among workers of
MoWSA, except for officers who are
primarily responsible for the implemen-
tation of the Maputo Protocol. Regard-
ing the reporting obligation, the
mandate to prepare the Ethiopian
national report on the implementation
of human rights treaties, including the
Maputo Protocol, is given to the Minis-
ter of Justice,’! while MoFA is responsi-
ble for liaising and communicating with
the African Commission as it is a diplo-
matic channel of Ethiopia pursuant to
article 39(1)(e) of Executive Organs
Establishment Proclamation No 1263/
2021.

4 Domestication or incorporation

The Maputo Protocol is incorporated
into Ethiopian legal system in accord-
ance with article 9(4) of the FDRE
Constitution, which states that ‘all inter-
national agreements ratified by Ethiopia
are [an] integral part of the law of the
land.” Article 55(12) of the Constitution
states that the HoPR has the power to
ratify international agreements conclud-
ed by the Executive. Taken together,
articles 9(4) and 55(12) aver that inter-
national agreements concluded by the
executive can be brought into domestic
effect upon ratification by the HoPR.
The inevitable question is: When is an
international agreement concluded by
the executive said to have domestic legal

50 It was stated that ‘No training is provided to
workers of MWCY regarding the Maputo
Protocol’.

51 Federal Attorney General [now Ministry of
Justice] Establishment Proclamation 943/
2016 (Attorney General Establishment
Proclamation) art 6(8)(e).



force and effect in the eyes of article 9(4)
read together with article 55(12)? Two
major divergent views have been
expressed by authors. Some scholars
aver that article 9(4) of the Constitution
enables international treaties to apply
directly as part of the laws of the land
upon ratification, whether or not they
are published in the law gazette.52 Turn-
ing to the second line of thought, it
espouses an opposite view arguing that
treaties that secure HoPR’s blessing can
only come into domestic effect upon
publication in the federal government’s
official law gazette. The Federal Negarit
Gazeta Establishment Proclamation
requires publication of every law either
duly enacted domestically or ratified to
have legal effect; and once published,
judges at different levels bear the duty to
take judicial notice of such instru-
ments.”3 In further strengthening their
argument, they said that the President is
constitutionally mandated to proclaim
in Negarit Gazette all laws and interna-
tional instruments ratified by Ethio-
pia.54

The researcher espouses the first
argument that publication is not a
condition precedent for treaties’ entry
into force as per the language of article
9(4) of the Constitution; a position
which also finds support in judicial prac-
tices.”> However, the recent approach
taken by HoPR appears to show other-
wise. The Treaty Making Procedures

52 See SA Yeshanew ‘The justiciability of
human rights in the Federal Democratic
Republic of Ethiopia’ (2008) 8 African Human
Rights Law Journal 289.

53  The Federal Negarit Gazeta Establishment
Proclamation 3/1995 arts 2(2) & (3).

54 I Idris ‘The place of international human
rights conventions in the 1994 [FDRE]
Constitution’ (2000) 20 Journal of Ethiopian
Law 113.

55 GA  Woldemariam ‘The place of
international law in the Ethiopian legal
system’ in Z Yihdego, MG Desta & F Merso
(eds) Ethiopian Yearbook of International Law
(2016) 77.
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Proclamation under article 11 provides
as follows:

(1) The House of Peoples’ Representatives
shall promulgate a ratification procla-
mation for an international agreement
it ratifies.

(2) The House of Peoples’ Representatives
may decide to publish the provisions of
the international agreements with the
ratification proclamation.

From the provision, three issues of
importance deserve some reiteration.
First, HoPR is required to promulgate a
ratification proclamation to incorporate
treaties it ratifies into the national law.
Second, the HoPR, under normal
circumstances, incorporates these trea-
ties into the national law through what
is called a ‘ratification proclamation’,
which practically comprises just four or
five provisions presenting ‘short title’,
‘ratification clause’, ‘reservation and
declaration’, ‘implementing organ,” and
‘effective date’. When HoPR finds it
necessary, it may however reproduce
every detail of the treaty provisions into
the ratification proclamation. More to
the point, the cumulative effect of article
11(1) and 11(2) indicates that all kinds
of treaties or international agreements
Ethiopia enters are said to be incorpo-
rated into domestic laws upon promul-
gation of ratification proclamation. For
this purpose, the promulgation of ratifi-
cation proclamation, which merely indi-
cates that a particular treaty has been
ratified without reproducing the whole
body of the treaty, is as good as a Proc-
lamation that reproduces the full text of
such an instrument. This also holds true
for the Maputo Protocol. It is incorpo-
rated into the domestic legal system
through a piece of legislation that
heralds its ratification. Here, it is impor-
tant to note that even though the Pream-
ble of the ratification proclamation
makes it clear that HoPR has ratified the
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Maputo Protocol at its session held on
10 January 2017,56 its article 5 stresses
the need for its publication as a require-
ment for its entry into force. Conse-
quently, the proclamation that heralds
the ratification of the Protocol and by
implication, the Maputo Protocol, has
become effective in the domestic arena
only after 30 March 2018 (the day of the
publication in the Law Gazette), one
year, two months after obtaining
HoPR’s blessing.5 7

The Maputo Protocol did not play
any role during the drafting of the Bill of
Rights, as the adoption of the FDRE
Constitution in 1994 precedes not only
the ratification of the protocol by Ethio-
pia in 2018 but also its adoption in
2003. The Bill of Rights was not also
changed after Ethiopia became a party
to the protocol. This notwithstanding,
the majority of the rights and freedoms
enshrined in the Maputo Protocol are
inculcated under the Bill of Rights. The
constitution encapsulated both specific
and general provisions on the rights of
women.

It has recognised a spectrum of
rights, which help to ensure formal
equality, substantive equality and trans-
formative equality. These include equal
protection of the law, equality in
marriage and family relations, entitle-
ment to affirmative measures, protection
from HTPs, maternity rights in employ-
ment, the right to participation in
programme planning and implementa-
tion, equality in property ownership and
inheritance rights, employment rights

56 Preamble of the Maputo Protocol
Ratification Proclamation para 3.

57 The proclamation that heralds the
ratification of Protocol to the African
Charter on Human and Peoples’ Rights on
the Rights of Older Persons in Africa also
follows similar path as regards to
incorporation and effective date.

and access to family planning informa-
tion and services. The Constitution also
guarantees gender equality in the enjoy-
ment of marital, personal and family
rights while entering or during marriage,
or at the time of divorce.>8

A look at the Constitution indicates
that it is still incomplete compared to
the rights espoused under the Maputo
Protocol. For instance, there is no prohi-
bition against unwanted or forced sex in
either the private or the public sphere,
and regardless of their marital status in
the Constitution and other domestic
laws that corresponds to article 4(2) of
the Protocol. It does not also extend
special protection to particularly vulner-
able groups of women such as women
with disability and older women, among
others.

5 Legislative reform or adoption

Examination of Ethiopian laws and
manuals on legislative drafting and trea-
ty making reveals that international trea-
ties are ratified only after compatibility
studies comparing the treaties with
provisions of the Constitution, other
ratified treaties, international instru-
ments adopted by Ethiopia and existing
laws have been undertaken.”’ However,
there is no evidence to indicate that
Ethiopia undertook a compatibility
study before it ratified the Protocol. Yet,
Dereje Tegybelu, Legal Affairs Depart-
ment Director at the MoWSA, averred
that the MoWSA has undertaken a kind
of ratification study with limited inputs
from other ministries and civil societies.

58 FDRE Constitution art 34.

59 The Treaty Making Procedures
Proclamation (n 21) art 4(2); Federal
Attorney General (now Ministry of Justice)
Establishment  Proclamation  943/2016
(Attorney General Establishment
Proclamation) art 6(5)(a); Legislative
Drafting Manual of Ethiopia (2008) at 35-39.



The study aimed to ensure that the
protocol is consistent with the Constitu-
tion and federal laws. According to him,
the result of the study reveals some
inconsistencies between the Maputo
Protocol and national laws, and it was
these inconsistencies that led the Parlia-
ment to enter about twelve reservations
and declarations to the protocol upon
ratification. The pre-ratification study
did not thus result in amendment of
existing laws.

In the post ratification period, vari-
ous human rights related legislation has
been adopted by HoPR though they
might not be directed by the provisions
of the Maputo Protocol. Examples
include the Prevention and Suppression
of Trafficking in Persons and Smuggling
of Persons Proclamation No 1178-2020;
the Prevention and Suppression of
Terrorism Crimes Proclamation No
1176/2020; the Organisations of Civil
Societies Proclamation No 1113/2019;
the Ethiopian Election, Political Parties
Registration and Election Ethics Procla-
mation No 1162/2019; the Labour
Proclamation No 1156/2019; the
revised Refugee Proclamation No 1110/
2019; and Executive Organs Establish-
ment Proclamation No 1263/2021.
However, none of them make specific
reference to the Protocol. It is also
doubtful whether these laws were enact-
ed to implement the Maputo Protocol.
However, substantial correspondence
exists between the causes espoused by
this legislation and the rights and obliga-
tion set forth by the Maputo Protocol.
For instance, Executive Organs Estab-
lishment  Proclamation  1263/2021
requires all government institutions to
address women’s issues in policies,
laws, and development programs and
projects, as well as to create conditions
whereby the elderly and other segments
of society vulnerable to social and
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economic problems benefit from equal
opportunities and full participation.60
Moreover, the adoption of the Organisa-
tions of Civil Societies Proclamation No
111372019, which replaced the Chari-
ties and Civil Societies Proclamation of
2009 and lifted funding precincts, is also
a major plus in ensuring women rights
set forth under the Maputo Protocol. As
a result of the restrictive space for opera-
tions with the passing of the 2009 civil
society organisations law, the work of
prominent human rights organisations,
including Ethiopian Women Lawyers
Associations (EWLA), was severely
curtailed and they had spent ten years
(2009-2019) in survival mode. Further
still, both the Prevention and Suppres-
sion of Trafficking in Persons and
Smuggling of Persons Proclamation No
1178-2020 and the revised Refugee
Proclamation No 1110/2019 put special
emphasis on the peculiar vulnerabilities
and the specific needs of certain catego-
ries of persons such as women and chil-
dren. On its part, the Labour
Proclamation No 1156/2019, which
repealed Ethiopia’s Labour Proclama-
tion No 377/2003, grants female work-
ers an extended period of maternal leave
by according to them at least 120 days
for maternity leave including a one-
month pre-natal leave and a three-
month long post-natal leave. The new
Ethiopian Election, Political Parties
Registration and Election Ethics Procla-
mation also stresses the need to give
priority, among others, to the elderly
and pregnant women during registration
as well as voting. However, the HoPR
voted against a draft clause proposing
giving priority to female nominees who
fail to obtain an equal number of votes
with male opponents in an election,

60 Executive Organs Establishment Proclama-
tion 1263/2021 (n 24) arts 10(3) & (4).
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arguing that it transgresses the very
concept of gender equality.61

In addition to the above-mentioned
laws, there is other relevant legislation
that was adopted in the pre-ratification
period but still very helpful to give effect
to the Maputo Protocol by virtue of
correspondence in norms. These include
the Family Code, the Criminal Code,
the Federal Government of Ethiopian
Financial Administration Proclamation
No 970/2016, which institutionalise
gender responsive budgeting, Proclama-
tion on the Registration of Vital Events
and National Identity Card (Proclama-
tion 760/2012) and the new Civil Serv-
ants Proclamation No 1064/2017.

6 Policy reform or formulation

Grounding on the National Policy Prin-
ciples and Objectives provided in the
Constitution, Ethiopian government
issues various Policies and strategies
that impact on different rights covered
by the Maputo Protocol. These include
the National Plan of Action for Gender-
Equality (2006-2010), the Women’s
Development and Change Strategy
(2017), the National Human Rights
Action Plan (2016-2020), the National
Reproductive Health Strategy (2016—
2020), the Criminal Justice Policy
(2011), the National Strategy and
Action Plan on HTPs against Women
and Children in Ethiopia (2013), the
National Adolescent and Youth Health
Strategy (2016-2020), the Democratic
System Building Policy (2002), the
Education Sector Development Plan
2016-2020 and the Health Sector Trans-

61 M Fasil ‘Despite complaints from opposition
coalition election board stands by new law’
Addis Standard (Addis Ababa) 5 September
2019 https://addisstandard.com/news-des
pite-complaints-from-opposition-coalition-
election-board-stands-by-new-law/ (accessed
10 November 2020).

formation Plan (2015/16-2019/20).
Even though these policies and strate-
gies were adopted before the ratification
of the Maputo Protocol, they mirror not
only the normative contents of the
Protocol but also the jurisprudence of
the African Commission in respect of
women’s rights. They set forth different
plans and strategies to address gender
inequalities resulting from harmful
traditional practices and structural and
social discrimination that gives rise to
poor well-being, nutrition, education
and employment opportunities for
women. They also endorse the need to
have affirmative action for women to
correct generational discrimination.

Several policies and strategies have
also been adopted in the post ratification
period, including the National Coasted
Roadmap to End Child Marriage and
FGM/Cutting (FGM/C) (National
Roadmap FGM/Child Marriage) 2020-
2024, the National Human immunodefi-
ciency virus (HIV) Prevention 2020
Roadmap, Plan of Action for Job Crea-
tion 2020-2025 and Ethiopian National
Strategy and Plan of Action (2020-2030)
themed ‘Ethiopia: An African Beacon of
Prosperity’. However, except for the
National Roadmap FGM/child
marriage, none of these policies make
direct reference to the Protocol. It is also
not clear whether these policies were
formulated to give effect to the Protocol.
Nevertheless, they embrace the spirit of
the Protocol in promoting and protect-
ing women’s rights. The National
Roadmap to end FGM/child marriage
sets out the different strategies, packages
of interventions, and projected results,
targets, and indicators towards the erad-
ication of child marriage and FGM/C.
It reiterates Ethiopia’s obligations under
regional legal and policy frameworks
including the Maputo Protocol to
prohibit and condemn all forms of



harmful practices that impede the reali-
sation of women rights. In particular, it
has a duty to create public awareness in
all sectors of society regarding HTPs;
prohibit all forms of FGM/C; provide
the necessary support to victims of
HTPs; and protect women who are at
risk of being subjected to the practices.é2
It also recalls the African Common
Position on the AU Campaign to End
Child Marriage in Africa (2015), and the
African Committee of Experts on the
Rights and Welfare of the Child
(ACERWC) and African Commission
Joint General Comment on Ending
Child Marriage 2017 as part of Ethio-
pia’s commitments under the continen-
tal legal and policy frameworks to end
child marriage.63

Further, the National HIV Preven-
tion 2020 Roadmap, which aspires to
ensure access to sexual and reproductive
health services, inculcates gender-sensi-
tive approach that caters for the different
needs of women, girls, men and boys in
accessing HIV information and related
services as a guiding principle of the
roadrnap.64 The Plan of Action for Job
Creation 2020-2025 (prepared by FDRE
jobs Creation Commission) also makes
women’s inclusiveness as its primary
target. The plan aims to reduce the level
of unpaid employment in rural areas
among women, and expand village and
community-based economic empower-
ment and livelihood programs for

62 National Costed Roadmap to End Child
Marriage and FGM/C 2020-2024 at 18, 30
& 74  https://www.unicef.org/ethiopia/rep
orts/national-costed-roadmap-end-child-mar
riage-and-fgmc-ethiopia (accessed 10 Nov-
ember 2020).

63  As above.

64 HIV Prevention in Ethiopia National Road
Map 2018 — 2020 at 3 https://ethiopia.
unfpa.org/sites/default/files/pub-pdf/ HIV
%20Prevention%20in%20Ethiopia%20Natio
nal%20Road%20Map%202018%20-%2020
20%20FINAL_FINAL.pdf (accessed 29 Sep-
tember 2020).
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women.® In a similar fashion, the new
Green Economy Resilient Strategy iden-
tifies women’s empowerment as one of
its pillars in achieving the needed
outcomes. In addition, the draft Educa-
tional Roadmap (Ministry of Education)
seeks to increase women participation in
primary, secondary and tertiary educa-
tion. It also stresses the need to strength-
en affirmative action measures as one of
its tools to increase female enrolment,
and the share of female academic staff
in higher education.® In the same vein,
the new 10-year development plan,
which is said to be ‘women and youth’
centred, aims to ensure equitable partici-
pation of women in all sectors.%’

There are also other policies and
strategies that are adopted both before
and after the ratification of the Maputo
Protocol, which are helpful to give effect
to the Protocol by virtue of correspond-
ence in norms. For instance, Ethiopia’s
strategic plan (2020-2025) recognises
that women and girls are strongly disad-
vantaged in all sectors, compared with
men and boys and consequently it
stresses the need to improve their access
to education, employment and health
services.?® In the same breath, the draft
10-year perspective plan of the

65  Plan of Action for Job Creation Sustainable
Jobs for All 2020-2025 at 16-17.

66 Ethiopian Education Development Road-
map (2018-2030) 50 https://www.google.
com/url?sa=t&rct=j&q=&esrc=s&source=
web&cd=&ved=2ahUKEwiHobblq93tAhX
Ha8AKHcvIBdUQFjAAegQIAhAC&url=h
ttp%3A%2F%2Fplanipolis.iiep.unesco.org%
2Fsites%2Fplanipolis%2Ffiles%2Fressources
%?2Fethiopia_education_development_road
map_2018-2030.pdf&usg=AOvVaw2V]jH2v
yIxRSxQ3lzlu8zu (accessed 20 November
2020).

67 Ethiopian Monitor ‘Ethiopia Unveils
10-Year Development Plan’ June 11 2020
https://ethiopianmonitor.com/2020/06/
11/ethiopia-unveils-10-year-development-
plan/ (accessed 10 November 2020).

68  Ethiopia country strategic plan (2020-2025)
https://docs.wfp.org/api/documents/ WFP-
0000115598/download/ (accessed 11 Nov-
ember 2020).
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MOWSA outlines the different strate-
gies, targets and indicators relating to
women’s representation in economic,
social and political positions.69 More to
the point, the National Ethiopian
Women’s Policy that was enacted in
1993 is now in the process of revision.
According to Ashenafi, Women Affairs
Inclusion and Benefit Assuring Acting
Director at the MOWSA, the draft poli-
cy has reflected the provisions of the
Maputo Protocol and other internation-
al human rights instruments on the
rights of women.

7 Impact on the judiciary

Human rights instruments ratified by
Ethiopia may enjoy judicial application
in domestic courts in two ways: direct
enforcement and reference as interpreta-
tive guide. Ethiopian courts may direct-
ly apply rights and freedoms set forth
under human rights instruments pursu-
ant to article 9(4), which makes human
rights treaties ratified by Ethiopia part of
the law of the land, thereby extends the
jurisdiction of Ethiopian courts to apply
their provisions.70 In this regard, article
3(1) of the Federal Courts Proclamation
1234/2021 makes it clear that federal
courts have jurisdiction over interna-
tional treaties. Article 6(1) of the same
proclamation requires Federal Courts to
settle cases or disputes submitted to
them on the basis of, among others,
international treaties like the Maputo
Protocol. The Federal High Court may,
for instance, rely on human rights trea-
ties ratified by Ethiopia, such as the
Maputo Protocol, when exercising its
power to adjudicate human rights
according to article 11(3) of the Federal
Courts Proclamation 1234/2021.
Regarding indirect application, as has

69  On file with the author.
70 Yeshanew (n 52) 286.

been said before, article 13(2) requires
courts to use international human rights
instruments as interpretive guides.

However, examination of all cassa-
tion decisions reported by the Federal
Supreme Court between 2018 (year of
ratification) and 2020 reveals that no
reference is made to the Maputo Proto-
col let alone to the jurisprudence and
authoritative comments of the African
Commission. The same holds true as
regards to decisions of lower courts in
Addis Ababa, Ethiopia. In an interview
with the researcher, Aron Degol,
Research and Legal Assistance Directo-
rate Director at the Federal Supreme
Court, noted that the Maputo Protocol
has not featured in any way before the
Supreme Court. He attributed this to
absence of awareness among judges as
to the existence of the Maputo Protocol
and whether Ethiopia is party to it; lack
of translation, publication and circula-
tion of the Protocol in local languages;
and failures of lawyers to mention or
make reference to the Protocol in their
written and oral submissions.’! Tema-
mene Ali and Meles Worku, assistant
judges at the Supreme Court, also aver
that they know of no cases that have
been decided by the Supreme Court on
the basis of the Maputo Protocol.”? In
the same vein, judges sitting on the
Federal High Court and First Instance
Court admit that they have been using
neither the Maputo Protocol nor the
jurisprudence of the African Commis-
sion in their judgments. They further
stress that they have never come across
any judicial decisions that rely on the

71 21 September 2020.
72 21 September 2020.



Maputo Protocol or the jurisprudence of
the African Commission.”®

From the above discussion, one
could argue that Ethiopian judges have
little or no awareness of the Maputo
Protocol. But in part, the glaring
absence of judicial application of the
Protocol may be attributable to the
general stalemate in the Ethiopia courts,
where there remains little concern for
and limited application of international
human rights standards by the judiciary.
This, however, should not be misunder-
stood as to mean that there are no case
laws that rely on other international
instruments. For instance, there are
decisions that apply or refer to treaties
like International Covenant on Civil and
Political Rights (ICCPR), Convention
on the Rights of the Child (CRC) and
African Charter.”*

8 Awareness and use by civil
society

According to information available on
the website of the African Commission,
as at the end of 2020 there were only

73 Interviews with Justice Getachew Megersa,
Noah Fantahun, Betelhem Getnet; Behailu
Tewabe of the Federal First Instance Court
(30 September 2020); interview with Justice
Belete of the High Court (2 October 2020).

74  For instance, the Cassation Division of the
Federal Supreme Court, on the matter
between Tsedale Demissie v Kifle Demissie,
explicitly relied on art 3(1) of the UN
Convention on the Rights of the Child,
which provides for the best interest of the
child principle, to interpret the provision of
the Family Law as regards child custody.
Similarly, on the matter between Tesfaye
Tumro v Federal Anti-Corruption Commission,
the cassation division of the Supreme Court
directly relied on ICCPR provision on the
principle of non-retroactivity of criminal law
along with the Constitution and the Criminal
Code. In the same vein, the Council of
Constitutional Inquiry (CCI), the expert
body that aids the House of the Federation in
the interpretation of the Constitution, has
engaged in analysis and interpretation of the
ICCPR and the African Charter on Human
and Peoples’ Rights.
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three NGOs in Ethiopia that enjoyed
observer status with the African
Commission; thereby entitled to partici-
pate fully in the African Commission’s
activities and sessions. The organisa-
tions are Human Rights Council (since
1993), Justice For All — Prison Fellow-
ship Ethiopia (since 2006) and African
Child Policy Forum (since 2017).
However, the results of this study reveal
that they rarely participate in the Afri-
can Commission’s public sessions. They
are also not utilising their observer
status for effectively engaging with vari-
ous procedures and mechanisms of the
African Commission, such as individual
communication, reporting (shadow
reports and popularising concluding
observations) and special mechanisms;
nor do they play active role in the popu-
larisation of the Maputo Protocol in
Ethiopia. Nevertheless, the African
Child Policy Forum, in a report titled
‘Getting Girls Equal — The African
Report on Girls and the Law’, relied
heavily on the Maputo Protocol and
used it as its primary tool of analysis.75

The same holds true for NGOs
without observer status. They do not
utilise the Maputo Protocol in their
projects and programmes. Their level of
awareness in respect of the Protocol is
generally low. Although women’s rights
civil society organisations like the
EWLA’% and Setaweet Movement have
been vocal on issues of women’s rights
in Ethiopia, they also seem not to have
clearly deployed the Maputo Protocol in
their activities. For instance, Wendme-
neh and Shimels, from EWLA, indicat-

75 ACPF & Plan International ‘Getting girls
equal: The African report on girls and the
law’ (2019) https://www.africanchildforum.
org/index.php/en/girls (accessed 29 Octo-
ber 2020).

76  Before the ratification of the Protocol,
EWLA and NEWA organised awareness
creation and lobbying campaigns calling for
ratification of the Protocol.
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ed that the provisions of human rights
treaties are rarely referred to in their
judicial submissions because domestic
law, especially the Constitution, incor-
porates the provisions of international
instruments including the Maputo
Protocol. In the same vein, Abebaye
Asrat from Setaweet, said that they do
not use the Maputo Protocol as a main
source of reference in their activities. It
has however been stressed that Setaweet
Movement has been lobbying the Crimi-
nal Justice Reform Working Group to
ensure that provisions of the Maputo
Protocol and CEDAW find their way
into the draft Criminal Procedure Code.

9 Awareness and use by lawyers

The Maputo Protocol is also not popu-
lar among lawyers in Ethiopia; as such,
the researcher could not find occasions
where they have used the Maputo
Protocol and the African Commission’s
jurisprudence in their submissions or in
any other way before domestic courts.
In Ethiopia, lawyers rarely mention let
alone rely on principles and rules of
human rights treaties and other interna-
tional instruments in their activities.
They are strongly attached to domestic
primary and secondary legislations, save
for modest but significant reference to
global human rights instrument such as
ICCPR, CRC and International Labour
Organisation (ILO)’s instruments. Reli-
ance on regional human instruments is
almost non-existent. Though there is
scant trend of referencing to the African
Charter in pleadings submitted by
lawyers, the Maputo Protocol seems not
to have been deployed at all.

Some reasons were advanced for the
lack of reliance on the Maputo Protocol.
The first reason is lack of awareness.
Lawyers admit that they have little or
no knowledge of the Maputo Protocol.

In fact, not only the Maputo Protocol
but also instruments that make up the
African Human Rights system are still
alien to the vast majority of lawyers in
Ethiopia. The second reason, closely
related to the first, is inaccessibility. The
Maputo Protocol is neither translated
nor made available outside the
concerned ministries. Thirdly, some
lawyers do not see the importance of
using international instruments. They
aver that domestic legal frameworks are
comprehensive enough to provide them
with arguments to make and/or defend
their cases. Moreover, it was said that
courts are reluctant to apply internation-
al law instruments even when they are
cited by litigants. This, it is believed, is
due to the fact that judges particularly
those who preside over first instance
courts have limited theoretical knowl-
edge about the interpretation and appli-
cation of norms stipulated under
international instruments. In the same
breath, the jurisprudence of the African
Commission is not well known to Ethio-
pian law practitioners.

10 Higher education and academic
writing

There are about 32 law schools in Ethio-
pia that operate under the Harmonised
National Curriculum for the LLB
Program in Laws of 2013. The curricu-
lum incorporates different undergradu-
ate courses that make reference to the
African human rights frameworks
including the Maputo Protocol. These
include African Union and Human
Rights Law, Human Rights Law, and
Gender and the Law.”” Most important-

77  Gender and the Law course contains about
ten references to the Protocol to elaborate
different rights of women such as freedom
from violence, the right to education, the
right to employment, the right to political
participation, and reproductive right.



ly, the AU and Human Rights Law
course examines the regional human
rights protection within the framework
of the AU and its monitoring system. As
such, it briefly examines women’s right
under the AU framework, with a focus
on the Maputo Protocol. The African
human rights system is also taught in
postgraduate studies as part of Regional
Human Rights System course. One of
the main areas of the course is the Afri-
can human rights framework including
the Maputo Protocol, so it provides
students with an opportunity to get
acquainted with the normative rights
and freedoms provided under the Mapu-
to Protocol. In addition, the increasing
participation of Ethiopian University
students in annual African Human
Rights Moot Court Competition helps
them to improve their knowledge about
the African human rights system.78

By contrast, the Justice Profes-
sionals Training Centers for prospective
judges and public prosecutors fail to
incorporate the Maputo Protocol in
their judicial training modules. For
instance, the Women’s rights and
FDRE Constitution module, which
gives wide coverage for the CEDAW,
does not make any reference to the
Maputo Protocol.” Regarding academ-
ic writings, though there are many arti-
cles and postgraduate dissertations that
make reference to the Maputo Protocol,
in reference to various human rights

78  For instance, Haramaya University (2016),
Wollo University (2017), University of
Gondar (2019) and Dilla University and
Haramaya University (2022) are the case in
point.

79 EM Ashine ‘Renewed commitment towards
gender equality and women’s rights in
Ethiopia: Promises and limits of ratification
of the Maputo Protocol’ (2020) 187 (on file
with the author).
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issues,80 there are only a handful of

writings with specific focus on the
protocol. Notably, Enguday Meskel
authored a book chapter titled
‘Renewed commitment towards gender
equality and women’s rights in Ethio-
pia: Promises and limits of ratification
of the Maputo Protocol’. She argues
that ‘ratification of the Protocol with
several reservations and declarations
will likely erode the normative signifi-
cance of the protocol in terms of protect-
ing and promoting women’s rights at
the domestic level’.3! In the pre-ratifica-
tion period, Fana Hagos also published
an interesting piece titled ‘Why Ethiopia
should ratify the Maputo Protocol’.82

11 Impact on independent state
institutions

The Constitution vested the HoPR with
the power and duty of establishing
human rights and democratic institu-
tions such as Human Rights Commis-
sion (EHRC).83 Drawing on this, the
HoPR established the EHRC in 2000.
Mandated to promote and protect
human rights in Ethiopia, the EHRC
has during the last decades undertaken
various activities including research, law
reviews, training, public education and
advocacy activities, as well as
complaints investigations. It has an affil-

80 Among others, Etsegenet Kedir, Mulugeta
Tesfaye, Aytenew Debebe, Kidus Meskel
Ashine, Birhanu Mosisa, etc., rely on the
Protocol to make their case or arguments.

81 EM Ashine ‘Renewed commitment towards
gender equality and women’s rights in
Ethiopia: Promises and limits of ratification
of the Maputo Protocol’ in M Zeleke &
M  Geset (eds) Gender, development and
women’s rights: Ethiopian perspective (2020)
187.

82  FH Berhane ‘Why Ethiopia should ratify the
Maputo  Protocol’  Pambazuka  News
25 November 2010 https://www.pamba
zuka.org/ governance/why-ethiopia-should-
ratify-maputo-protocol (accessed 28 Sep-
tember 2020).

83 FDRE Constitution art 55(14).
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iate status with the African Commis-
sion,84 and attends African
Commission’s sessions, albeit not regu-
larly. In an interview with the research-
er, Etsehiwot Sereke and Solomon
Shumye, Officer and Team Leader at
Women and Children Affairs Directo-
rate of EHRC respectively, say that the
Commission participated in the drafting
of Ethiopia’s periodic reports to the
African Commission.

The EHRC deploys the Maputo
Protocol in some of its activities. For
instance, EHRC has prepared a draft
report title ‘Review of Ethiopian law
from a gender perspective’ on the basis
of the Maputo Protocol and other rele-
vant human rights instruments. The
report explicitly states that its analysis
and recommendations has been
informed by the normative framework
of women’s rights as recognised under
the FDRE Constitution as well as trea-
ties ratified by Ethiopia including the
Maputo Protocol.?> The draft report
specifically discusses provisions of the
Maputo Protocol on definition of harm-
ful practices, violence against women,
right to education and training, elimina-
tion of harmful practices, marriage,
health and reproductive rights and right
to inheritance. The analysis has also
been informed by general comments of
the African Commission.8 Flowing

84  https://www.achpr.org/nhris
3 November 2020).

85 Ethiopian Human Rights Commission
‘Review of Ethiopian law from a gender
perspective draft Report’ (2020) 12 (on file
with the author).

86  Ethiopian Human Rights Commission (n 85)
51-52. The draft report discusses about
African Commission General Comment 2
on art 14(1)(a), (b), (c) & (f) and art 14(2)(a)
& (c) of the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights
of Women in Africa and the Joint General
Comment of the African Commission on
Human and Peoples’ Rights and the African
Committee of Experts on the Rights and
Welfare of the Child on Ending Child
Marriage.

(accessed

from this analysis, the report forwards
list of proposed legislative measures, for
example: to amend the Civil Code’s
provisions on succession to comply with
the provisions of the Maputo Protocol
that recognise ‘the right of widows/
widowers to remain in the marital resi-
dence’; to adopt a comprehensive law
addressing gender based and domestic
violence; to adopt a comprehensive law
on equality and non-discrimination; and
to eliminate ‘the exceptions to the mini-
mum age requirements under article
7(2) of the Family Code and article 648
of the Criminal Code.”’ In the same
vein, the EHRC has adopted a draft
‘Gender Mainstreaming Guideline’ on
the basis of the Constitution and human
rights treaties ratified by Ethiopia
including the Maputo Protocol. This
guideline explicitly requires the use of
principles and standards of international
human rights instruments, including the
Maputo Protocol, CEDAW and Beijing
Declaration and Platform for Action in
applying and interpreting its normative
elements.

The EHRC makes reference to the
Maputo Protocol in its training work-
shops, public education and advocacy
activities like it does with other human
rights treaties ratified by Ethiopia.
However, targeted plans to promote the
Maputo Protocol and the jurisprudence
of the African Commission have not yet
been implemented. Further, the EHRC
seems not to have deployed the Maputo
Protocol in its decision on cornplaints.89
At the time of this study, the EHRC has
also not translated the Maputo Protocol

87 Ethiopian Human Rights Commission
(n 85).

88 Ethiopian Human Rights Commission
‘Gender Mainstreaming draft Guideline’
(2020) 10 (on file with author).

89  Etsubhiwot Sereke, Solomon Shumye and
Meser Mamo state that they know of no
complaints that have decided by the EHRC
on the basis of the Protocol.



into local vernaculars.” It is also impor-
tant to note that the recommendations
and concluding observations of the Afri-
can Commission have not been accord-
ed same degree of emphasis, as
Universal Periodic Review (UPR)
recommendations, in the EHRC’s
continuous awareness raising programs
and other specific projects. For instance,
unlike UPR recommendations, the
general comments and recommenda-
tions of the African Commission are
neither translated into local languages
nor distributed to stakeholders.

12 State reporting

Until recently, the MoFA was mandat-
ed to lead the state reporting process,
including under the African Charter and
other treaties ratified by Ethiopia.
However, with cabinet reshuffle in 2021
it is now the Ministry of Justice that
bears the power and duty to prepare, in
collaboration with relevant bodies,
national reports on the implementation
of treaties including the African Charter
and the Maputo Protocol.”! It is also
tasked with disseminating concluding
observations and following up on
recommendations of treaty bodies as
well as counselling government on
which human rights instruments to
accede to. The report preparation
process is led by the National Mecha-
nisms for Reporting and Follow-up
(established under the auspices of the
Attorney General’s Office, now, the
Ministry of Justice) with the support of
an ad-hoc drafting team and a Steering
Committee (composed of main stake-
holder ministries). The preparation of

90 EHRC is mandated by law to translate
treaties ratified by Ethiopia.

91 Federal Attorney General (now Ministry of
Justice) Establishment Proclamation 943/
2016 (Attorney General Establishment
Proclamation) Article 6(8)(e).
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the report is expected to witness mean-
ingful participation of all relevant
government stakeholders from the early
stage of preparing the report to the vali-
dation workshop. It has been said that
EHRC and civil societies play a limited
role in the preparation of periodic
reports; they participate in consultative
workshops but not in the drafting stage.

Ethiopia has fallen behind in its
reports to the African Commission with
respect to the African Charter, submit-
ting only two reports so far. The first is a
combined report of its initial, first,
second, third and fourth reports and was
submitted in 2008 and the second is a
combined report of the 5th and 6th Peri-
odic Report, submitted in 2014 and no
more have been submitted since. Ethio-
pia has thus three outstanding reports
under the African Charter. Regarding
the Maputo Protocol, Ethiopia has not
submitted an initial report or any peri-
odic report since ratification in 2018;
though a national committee for the
preparation of FEthiopia’s report in
respect of both the Charter and the
Maputo Protocol is said to be estab-
lished. It has been said that the delays in
reporting are attributed to challenges
such as limited expertise,92 lack of co-
operation in relation to data gathering
(various ministries are reluctant to
submit their contributions in due time),
lack of disaggregated data and challeng-
es in relation to accessing budget.

13 Communications

At the time of writing in 2020, no
communication has been filed against

92 The mandate to prepare the Ethiopian
national report regarding the implemen-
tation of human rights in the country is given
to the Federal Attorney in 2016; as such, the
employees of the AGO do not have rich
experience in preparation of reports.
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Ethiopia alleging violation of the provi-
sions of the Maputo Protocol. However,
a total of 13 communications, which
relied on the African Charter, were
submitted to and decided by the African
Commission in respect of Ethiopia. Of
these, 10 communications were declared
inadmissible; one was postposed ‘sine
die’; and two were declared admissible.
Violations were found in both commu-
nications that were found to be admissi-
ble.

Communication 341/2007, con-
cerned a 13 year-old Woineshet Zebene
Negash who was allegedly kidnapped,
raped and forced to marry by Aberew
Jemma Negussie, with the aid of several
accomplices.93 The African Commis-
sion used and relied on the African
Charter, not the Maputo Protocol (since
during that time, Ethiopia was not a
party to the Maputo Protocol), to find
that Ethiopia failed in its duty to dili-
gently investigate the acts, identify all
the perpetrators and sanction their acts.
However, the rights and issues discussed
were similar to those addressed by the
Maputo Protocol. In their submission,
the applicants, Equality Now and Ethio-
pian Women Lawyers Association
(EWLA), argued that the government
failed to diligently investigate the crimi-
nal acts and respond appropriately
through the judicial system, thereby
violating different provisions of the Afri-
can Charter including the right to equal
protection of the law, protection from
discrimination against women, integrity
and security of the person and freedom
from cruel, inhuman and degrading
treatment, as provided under articles 3,
4,5, 6 and 18(3). In its ruling, the Afri-

93 Egquality Now and Ethiopian Women Lawyers
Association (EWLA) (on behalf of Ms Negash) v
Federal Republic of Ethiopia, Communication
341/2007, African Commission on Human
and Peoples’ Rights, 57th Ordinary Session,
18 November 2015.

can Commission found Ethiopia in
violation of the Charter’s rights, specifi-
cally, integrity of the person, dignity,
liberty, and security of the person,
protection from inhuman and degrading
treatment, fair trial right and right to
protection of the law.”* Consequently,
the African Commission recommended
that the government of Ethiopia take
necessary measures to redress the viola-
tions; including paying the sum of USD
150,000 to Ms Negash as compensation,;
adopting and implementing escalated
measures  specifically to  address
marriage by abduction and rape, and
prosecuting offenders; and report to the
African Commission in 180 days on
measures adopted. This communication
is noteworthy not only for being the first
case of rape, abduction and forced
marriage considered and decided by the
African Commission, but also for being
among handful of cases where the Afri-
can Commission ordered a government
to pay a specified amount of compensa-
tion. Unfortunately, the decision has not
been publicised in Ethiopia; as such, it is
not even known within the circle of civil
societies.

The Ministry of Justice bears the
power and duty to represent the govern-
ment in litigation and conduct negotia-
tions in consultation with concerned
bodies at international judicial or quasi-
judicial bodies where the government of
the FDRE sues or is sued, and enforce
the decision thereto.” That being said,
the problem of non-compliance with
and the absence of sufficient publicising
of the rulings of the African Commis-

94  Regrettably, the Commission declined to find
discrimination committed against the victim
by relying on the male-comparator standard
it had established in the Interights and
Another v Egypt (2006) AHRLR 94 (African
Commission 2006).

95  Attorney General Establishment Proclama-
tion (n 91) art 6(4)(G).



sion, as is the case in the case shown
above, have seriously compromised the
effective discharge of the mandate of the
African Commission. If these problems
remain unsolved, they will also curtail
the African Commission’s potential role
in the fight to ensure that the rights and
protections guaranteed under the Mapu-
to Protocol become a reality for women
and girls in Ethiopia. It is thus impor-
tant that profound measures need to be
made to increase the likelihood of
enforceability of the Commission’s
remedial orders among States parties for
breathing life into the Protocol.

14 Special mechanisms and
promotional visits of the
African Commission

Information on the website of the Afri-
can Commission indicates two of the
special mechanisms of the African
Commission conducted a visit to Ethio-
pia, one in 2004, and the other in 2019,
and made recommendations to the
country concerning various human
rights issues including women'’s rights.
The then Special Rapporteur for Prisons
and Detention Conditions of the Afri-
can Commission (SRPDC), Dr Vera
Chirwa, conducted a mission to and
visited prisons and detention centres in
Ethiopia. Following her visit, the
SRPDC provided an elaborate list of
recommendations to address the prob-
lem of overcrowding, lack of adequate
budget, lack of separation of children
from adult prisoners, long pre-trial
detentions, poor sanitation in prisons
and place of detentions, unavailability
of sanitary pads for women inmates and
the discrimination of women especially
in the process of rehabilitation.”®
However, not much has changed since

96 Report of the mission of the Special
Rapporteur on Prisons and Conditions of
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the recommendations were issued in
2004. ‘Prison and pretrial detention
center conditions remained harsh and in
some cases life threatening.’97 For
instance, juveniles are still incarcerated
with adults. Gross overcrowding and
inadequate food, water, sanitation, and
medical care are still not uncommon.”®
Further, it was said that ‘prisons do not
adequately provide women-specific
health and sanitary care services to
women prisoners because of poor prison
conditions and lack of policies to ensure
women prisoners’ health.”®

The Working Group on Extractive
Industries, Environment and Human
Rights Violations in Africa of the Afri-
can Commission (WGEI), represented
by Dr Solomon Ayele Dersso, under-
took an advocacy visit to Ethiopia, from
16 to 17 December 2019.1% During the
visit, the WGEI held talks with different
high level officials, amongst them the
Minister of Mines and Petroleum,
Commissioner of the Ethiopian Invest-
ment Commission, Chief Commissioner
of the Ethiopian Human Rights
Commission and a Board Member of
the Ethiopian Human Rights Council.
Following the wvisit, the African

Detention in Africa to the Federal
Democratic Republic of  Ethiopia
15-29 March 2004 (2004) 44-48.

97  United States Department of State ‘Country
reports on human rights practices for 2019:
Ethiopia’ (2019) 5 https://www.state.gov/
wp-content/uploads/2020/03/ETHIOPIA-
2019-HUMAN-RIGHTS-REPORT.pdf
(accessed 12 November 2020).

98  As above.

99 BT Weldeyohannes ‘Reforming prison to
improve women-specific health and sanitary
care conditions of prisons in Ethiopia’ (2017)
24(101) William & Mary Journal of Women and
the Law 101.

100 African Commission on Human and Peoples
Rights ‘Communique on the advocacy visit
of the Working Group on Extractive
Industries, Environment and Human Rights
Violations in Africa to the Federal Demo-
cratic Republic of Ethiopia’ 23 December
2029 https://www.achpr.org/pressrelease/
detail?id=471 (accessed 14 November 2020).
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Commission provided an elaborate list
of recommendations including the need
to: ‘put in place provisions for address-
ing gender-specific issues such as the
personal safety and health of female
workers particularly those working in
industrial parks and in the horticulture
sector’; ‘implement minimum living
wage to ensure that the employment
opportunities created from foreign
investment are decent and sustainable’;
‘incorporate into the terms of license of
investors obligations to contribute to
local development activities in the areas
of operation of their investment’; and
submission of overdue state reports.101
However, the researcher was not able to
obtain any relevant information on steps
taken to implement the recommenda-
tions.

15 Factors that may impede or
enhance the impact of the
Maputo Protocol

The Maputo Protocol remains largely
obscure both in terms of publicity and
impact in Ethiopia. While this could be
because Ethiopia ratified the Maputo
Protocol only in 2018, many other
factors account or continue to account
for the Maputo Protocol’s trivial impact
in the country. The following are a few:

+ Even though the Constitution
regards the Maputo Protocol as
integral part of the law of the land,
the reality is otherwise. For instance,
lawyers and judges are not taking
treaties like the Maputo Protocol as
integral part of the law in the court
rooms. This stalemate has
considerably limited the huge impact
the Maputo Protocol would have had
both in terms of improving women'’s
rights and enriching the inadequate

101 As above.

human rights jurisprudence in
Ethiopia.

+ The provisions of the Maputo

Protocol are not translated into local
vernaculars nor published under the
official legal gazette, undermining
the actual and potential application
of the Maputo Protocol by the
judiciary and other government
institutions. From this, it follows that
there is limited publicity, visibility
and awareness about the provisions
of the Maputo Protocol among
lawyers, judges, academicians, media
practitioners and the general public.
These accounts for the nominal
impact of the Maputo Protocol in
Ethiopia since it came into force.

* There are still some gaps in domestic

legislation, which impede the
implementation of the Maputo
Protocol. Examples include: lack of
specific  legislation or  policy
regarding how to apply customary
and religious laws during marriage
and in the adjudication of family
dispute; lack of comprehensive laws
on gender-based violence, domestic
violence and sexual harassment;
decriminalisation of marital rape;
allowing special dispensations to
marriage under the Iegial age (might
lower to the age of 16); 02 and failure
to deal with HTPs, like FGM,
effectively and efficiently.

* The masculine and patriarchal

traditions of Ethiopian society, which
perpetuate gender-based discrimi-
nation and violence against women,
are at loggerheads with the Maputo
Protocol. Ethiopian women,
especially women living in rural
areas, are still subjected to
horrendous traditional practices and
various forms of violence, restricting
their social, economic, political and
cultural participation and
contribution within the country.

102 The Family Code (n 11) art 7(2); the
Criminal Code (n 13) art 648.



* The African Commission has not
undertaken any promotional or fact-
finding mission to Ethiopia to
specifically assess the enjoyment of
rights by women in the country nor
did it hold its session in the country
since ratification of the Maputo
Protocol. Dr Solomon Ayele Dersso,
an Ethiopian, was the Chairperson of
the African Commission until 2021.
However, the researcher was not able
to obtain any relevant information
what role his position at the African
Commission played in enhancing the
influence of the Maputo Protocol
and the African Commission in
Ethiopia.

However unnoticed the Maputo Proto-
col is in Ethiopia, there are factors that
may facilitate its effective implementa-
tion. These include the existence of a
justiciable Bill of Rights and enabling
subsidiary laws; the fact that courts are
bound to consider human rights treaties
like the Maputo Protocol when inter-
preting the Bill of Rights; the revision of
Ethiopia’s draconian laws such as CSO
Proclamation 621/2009, which imposed
draconian restrictions on NGO'’s fund-
ing and operations; and the presence of
the AU Headquarters. Perhaps the most
important factor that has the potential to
enhance the impact of the Maputo
Protocol is the appointment of Ethiopi-
an women to high level political posi-
tions. The appointments, if they are not
made as a token gesture, have a tremen-
dous transformative potential to end
Ethiopian women’s experience of exclu-
sion, marginalisation and invisibility,
which have been at the root of their
political, economic and social subjuga-
tion. It is important however to note
that making public institutions more
sensitive to gender requires more than
upsurging the number of women in deci-
sion-making positions, particularly in a
country where gender inequality is so
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deeply entrenched. The country needs a
strong governmental and non-govern-
mental institutions and organisations
that are equipped with adequate human
and financial resources to promote
gender equality in an effective and coor-
dinated manner. This will ensure that
they achieve equal results for basic
human rights, opportunities, and access
to goods and services; gender-sensitive
public policies and services both at the
national and regional levels; and
programs and projects that fully inte-
grate gender considerations into their
key performance indicators.






THE IMPACT OF THE
MAPUTO PROTOCOL IN

THE GAMBIA

Basiru Bah*

1 Introduction

The Gambia is the smallest country in
mainland Africa and remains one of the
poorest in the world. In 2019, the Unit-
ed Nations Development Programme
(UNDP) ranked The Gambia 174 out of
189 on the Human Development Index
countries and territories,! falling two
positions since 2016. The country’s
standing improved in 2020 to 172.%2 The
country is predominantly Muslim with
over 95 per cent of the population
professing the Islamic faith while the
other 5 per cent compose of Christians
and traditional African religions. The
country attained independence on 18
February 1965 and has since witnessed
various constitutional and legislative
reforms.

* LLB (University of The Gambia),
LLM(HRDA)(UP); Senior Legal Officer,
The Gambia National Human Rights
Commission.

1 UNDP Human Development Report
‘Beyond income, beyond averages, beyond
today: Inequalities in human development in
the 21st century’ (2019) 302.

2 UNDP Human Development Report (2020)
‘the next frontier: human development and
the Anthropocene’ 363 available at http://
hdr.undp.org/en/2020-report (accessed
3 December 2021).
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The Gambia currently operates a
tripartite legal system which allows for a
simultaneous  application of the
common law, Sharia law and customary
law. The basic law of the country
remains the 1997 Constitution which is
the supreme law of the land.> This
Constitution was born after the coming
into power of former President Yaya
Jammeh through a coup d’etat in 1994
and abrogating the 1970 Constitution.
An attempt to promulgate a new consti-
tution following the fall of former presi-
dent Jammeh in 2016 failed when
National Assembly members rejected
the Draft Constitution in Parliament.
The 1997 Constitution provides for the
protection of human rights in general
under Chapter IV and enjoins horizon-
tal and vertical application of the provi-
sions of the bill of rights.4 The rights of
women to full and equal dignity, equal
opportunities in politics, economic and
social activities and equal treatment to
men are also protected.5 The Gambia
has also enacted a series of legislation
protecting the rights of women in addi-
tion to international and regional trea-
ties ratified by The Gambia. The
country has ratified and domesticated

3 The Constitution of the Republic of The
Gambia 1997 sec 4.

4 The Constitution of the Gambia (n 3) sec 17.

5 The Constitution of the Gambia (n 3) sec 28.
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the Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (the Maputo
Protocol).

However, women and girls continue
to suffer discrimination and gender
inequalities. These inequalities and
discriminatory practices continue to be
aggravated by patriarchy, religious and
traditional practices. Gender inequality
in The Gambia remains steep as the
country is ranked 148 out of 189 in the
Human Development Report.® This is
reflected in all sectors of the country as
women continue to occupy the smallest
percentage in decision making offices
and lower positions in both public and
private sectors. In the National Assem-
bly, which is the law-making organ of
the state, only 10.3 per cent of parlia-
mentary seats are held by women even
though more than half of the population
of The Gambia are women.’ This is
significantly below the 30 per cent
affirmative action target.8 Political
participation in the National Assembly
and local government remains signifi-
cantly poor. The 2017 legislative elec-
tions saw only three female candidates
being elected to the National Assembly
constituting a mere 5.66 per cent of the
elected National Assembly members. A
slightly higher number and percentage
of 8 and 6.67 respectively was recorded
in the 2018 local government elections.
These numbers were a decrease from
the 2008 and 2013 local councillors elec-
tion when 14 and 10 women councillors
respectively, representing 12.28 per cent
in 2008 and 8.77 per cent in 2013 were
elected.’

6 Human Development Report (n 1) 147.

7 UNDP Human Development Report
‘briefing notes for countries: Gambia’ 6.

8 The Republic of The Gambia ‘National
Gender Policy 2010-2020’ 11. This is part of
the objectives of the Gender Policy.

9 The Republic of The Gambia (n 8) 6.

On the education aspect, only 30.7
per cent of adult women have reached at
least a secondary level of education
compared to 43.6 per cent of their male
counterparts while female participation
in the labour market is 51.7 per cent
compared to 67.7 per cent for men. !0
This chapter analyses the impact of the
Maputo Protocol in The Gambia.

2 Ratification of the Maputo
Protocol

The President of the Republic has the
power to negotiate and conclude inter-
national treaties on behalf of The
Gambia.!! This power is exercisable by
the President or through his cabinet
ministers. However, ratification remains
under the jurisdiction of the National
Assembly.'? The procedure for transmit-
ting the ratification of treaties involves
the Ministry of Justice receiving the
resolution of ratification from the
National Assembly, which is then
prepared for signature by the president
and then deposited to the relevant treaty
body through the Ministry of Foreign
Affairs.

Through this procedure, The
Gambia ratified the Maputo Protocol on
25 May 2005 with initial reservations on
its articles 5 (elimination of harmful
practices), 6 (marriage), 7 (separation,
divorce and annulment of marriage) and
14 (health and reproductive rights).13
Even though no reason was advanced
for these reservations, it is believed that
the decision was informed by the coun-
try’s very conservative religious and
cultural background. However, these

10 Human Development Report (n 1).
11  The Constitution of the Gambia (n 3) sec
79(1)(c).

12 As above.
13 F Viljoen International human rights law in
Africa (2012) 256.



reservations were lifted in 2006 by The
Gambia just before the country hosted
the African Union Summit.'4 Despite
lifting the reservations, these rights
continue to be either violated or legiti-
mately curtailed by personal laws that
serve as valid justifications for their limi-
tation despite domestication into nation-
al legislation.

3 Government focal point

The Ministry of Justice of The Gambia
is the government focal point for all
human rights issues. The Ministry has a
special Civil Litigation and Internation-
al Law Department responsible for
providing legal services to government
departments, vetting of Gambia’s inter-
national agreements, preparing instru-
ments for ratification, ensuring
adherence to Gambia’s treaty obliga-
tions and responding to communica-
tions against The Gambia at
international and African human rights
treaty bodies.!> The Ministry is respon-
sible for preparing state reports to the
African Commission on Human and
Peoples’ Rights (African Commission)
and other international treaty bodies.
The Ministry is also responsible for
prosecuting violations of laws including
those = domesticating  international
human rights treaties. This is done
through State Counsel under the Direc-
tor of Public Prosecutions within the
Attorney General’s Chambers in the
Ministry of Justice.

The Ministry of Women, Children
and Social Welfare is responsible for
women affairs policy formulation,

14 As above.

15  Attorney General’s Chambers and Ministry
of Justice https://www.moj.gm/civil-litiga
tion-international-law-department (accessed
18 October 2020).

16  The Constitution of the Gambia (n 3) sec 85.
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resource mobilisation and serves as
general overseer of the affairs of women
in The Gambia. The creation of this
ministry in 2019 represents a fundamen-
tal change in the institutional structure
of the protection of the rights of women
as the ministry is removed from the
Office of the Vice-President. In collabo-
ration with the Ministry of Justice and
other stakeholders, the Ministry of
‘Women, Children and Social Welfare
continue to advance women'’s rights in
The Gambia.

Other important government institu-
tions in the implementation and
enforcement of the Maputo Protocol,
the Women’s Act, 2010 and other relat-
ed legislation include the National
Women’s Council and the National
Women’s Bureau. The National
Women’s Council which is established
under section 57 of the Women’s Act, is
a body corporate responsible for the
integration, implementation of gender
and women’s rights in all sectors of
government, reviewing proposals on
gender equality from ministries and
government  departments, ensuring
gender equality in budget appropriation
and cooperation with NGOs towards
the achievement of gender equality
among other things.!” The Council also
advices government on women related
matters and is responsible for the prepa-
ration of periodic reports on the United
Nations Convention on the Elimination
of all Forms of Discrimination Against
Women (CEDAW). The Women’s
Bureau is the administrative body of the
Women’s Council and runs the day-to-
day activities of the Council.!8

17  The Women’s Act 2010 sec 66.
18  The Women’s Act (n 17) sec 70.
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4 Domestication

The Gambia is a dualist common law
state which requires the domestication
of international law before it can be
enforced by domestic courts. Though
there is no specific legal provision to this
effect, the practice is that international
treaties are negotiated on behalf of The
Gambia by the executive and subject to
ratification by the National Assembly.19
It only receives domestic judicial
enforcement when it is domesticated
into domestic law.2? The body of laws
created under section 7 of the 1997
Constitution does not include interna-
tional law as part of the laws of The
Gambia. As a result, many treaties that
are ratified but not domesticated by the
country remain largely unenforced at
the domestic level.

The Gambia domesticated the
Maputo Protocol by enacting the
Women’s Act, 2010. This legislation
also implements the provisions of the
National Policy for the advancement of
Gambian Women and Girls and incor-
porates and enforces the provisions of
CEDAW.2! The Act encompasses a
majority of the fundamental principles
and rights provided by the Maputo
Protocol. The Women’s Act 2010 also
expands on the rights of women in
Chapter IV of the 1997 Constitution.
These constitutional provisions recog-
nise women'’s rights to non-discrimina-
tion, protection from deprivation of
property, right to education in The
Gambia and right to political participa-
tion. These rights are reflected in and
expanded by the Act.

19  The Constitution of the Gambia (n 3) sec 79.

20 For example, the Children’s Act 2005, the
Women’s Act 2010 all domesticate
international treaties ratified by The
Gambia.

21  Long Title Women’s Act 2010.

Even though The Gambia currently
has no formal reservations to the provi-
sions of the Maputo Protocol, there
remain several impediments that contin-
ue to hinder effective protection and
fulfilment of women’s rights in The
Gambia. The Gambia operates a tripar-
tite legal framework which sees a simul-
taneous application of common law and
principles of equity, Sharia law and
customary law in the legal system. This
has seen a significant increase in claw
back clauses in the laws allowing impor-
tant human rights provisions to be
subjected to the personal laws of indi-
viduals. This means that despite the
progressive provisions of the Women’s
Act 2010, women and girls find their
rights curtailed by provisions in Sharia
and customary law regarding marriage,
divorce, and inheritance.

Section 10 of the Women’s Act
provides that any existing law, regula-
tion or practice that constitutes discrimi-
nation against women is null and void
and not enforceable. However, the
recognition of Sharia and customary
law under section 7 of the 1997 Consti-
tution allows for the application of prin-
ciples and personal laws that are not
compatible with the rights protected in
the Maputo Protocol and the Women’s
Act. This conundrum is not cured by the
anti-discrimination clause under section
33 of the Constitution. Instead, the
clause subjects non-discrimination to the
application of personal laws on
marriage, divorce, burial and devolution
of property on death and customary
laws in respect of tribes to which they
bind.?3 The implication of this limita-
tion is that regardless of how good the
domestic laws are, they can be curtailed

22 See The Constitution of the Gambia (n 3) sec
7 which outlines the laws of The Gambia.

23 See The Constitution of the Gambia (n 3) sec
33(5)(c) and (d).



by provisions of Sharia and customary
law as personal laws of individuals.
Victims of these limitations will not
have the constitutional basis to chal-
lenge the laws since section 33(5)
subjects non-discrimination clauses to
personal laws.

The High Court of The Gambia
which has branches throughout the
country has the jurisdiction to enforce
the rights protected in the Act just like
other rights protected in the 1997
Constitution. Section 12 of the
Women’s Act allows for any person
acting on behalf of another person, any
member of an interest group and anyone
acting in the public interest to bring
action for the enforcement of these
rights before the High Court. The
National Women’s Bureau can also
initiate proceedings on behalf of the
National Women’s Council in the High
Court to enforce these rights or seek any
other redress. Thus, wunlike under
section 37 of the Constitution which
only recognises locus standi of the person
who alleges that his or her rights has
been, is being, or likely to be violated, or
by someone acting on behalf of a
detained person, the Women’s Act
opens up various avenues through
which women can seek enforcement of
the provisions of the Act.

A notable absence from the
Women’s Act 2010 is the lack of recog-
nition and provision for the absolute
right to abortion for women. This is
despite The Gambia’s obligation under
the Maputo Protocol and the African
Commission’s General Comment on
article 14 of the Maputo Protocol which
buttressed the significance of legalising
abortion to protect the physical and
mental health of women who may find
themselves entangled between the legiti-
mate limits of the law and protecting
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their right to reproductive health. The
Act only provides for the right to medi-
cal abortion where a pregnancy endan-
gers the life of the mother or the fetus.
This is limited in scope contrary to arti-
cle 14(2)(c) of the Maputo Protocol
which provides for medical abortion in
cases of assault, rape, and incest. The
Criminal Code continues to criminalise
abortion related acts®* and child
destruction? providing lawful instances
of the latter only where said child
destruction is meant for preserving the
life of the mother. Consequently, the
provisions fall short of the requirements
of article 14 of the Maputo Protocol and
may in turn trigger illegal and unsafe
abortions which can lead to eventual
complications or even death of the
mother. This is in contravention of The
Gambia’s obligation to protect women’s
sexual and reproductive rights.26 In any
event, states are required to put in place
enactments that allow for access to
medical abortion when the pregnancy
poses a threat to the physical and mental
health of the pregnant mother.?’

The Act initially did not ban the
practice of female genital mutilation
(FGM) and the practice remained wide-
spread in The Gambia until 2015. A
2015 declaration on ban of FGM by the
then President Yahya Jammeh resulted
in a swift legislative action. An amend-
ment to the Act?® criminalised female
circumcision and placed a three-year
imprisonment and a fine of fifty thou-
sand Dalasis (approximately 955 USD)

24 Act 25 0f 1933 (as amended) secs 140-143.

25 The Constitution of the Gambia (n 3) sec
198.

26  African Commission General Comment 2
on art 14(1)(a), (b), (c) & (f) and art 14(2)(a)
& (c) of the Protocol to the African Charter
on Human and Peoples’ Rights on the Rights
of Women in Africa para 20.

27  African Commission General Comment
(n 26) para 38.

28  Women’s (Amendment) Act, 2015.
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or both the fine and imprisonment on
both the principal offender and accom-
plice:s.29 Even though this was a
welcome development, women'’s rights
advocates raised concerns on both the
language of the amendment for failing
to categorically criminalise FGM in all
forms and also for the lenient punish-
ment imposed on perpetrators. The Act
and the amendment also failed to crimi-
nalise cross-border cutting and as a
result, there have been various reports
that persons from The Gambia travel to
neighbouring Senegal to procure the
performance of FGM on Gambian
women and girls.

Even though prosecution of perpe-
trators has not been very common, 7he
State v Sunkaru Darboe and Saffiatou
Darboe at the Mansakonko High Court
some 135 kilometres from Banjul served
as a warning for persons involved in the
practice. In this case, a woman who had
subjected her child to FGM was arrested
and arraigned before a court. However,
the matter was withdrawn before judg-
ment was entered largely due to insuffi-
cient evidence for the prosecution and
social pressure. There has been very
little arrest or prosecution based on the
amendment since then.

Even though the Act provides for
the implementation of policies that will
ensure equality between men and
women, it remains too remote a possi-
bility to achieve as women participation
in politics and public offices remains far
below the 30 per cent quota system that
is targeted. Other enactments that incor-
porate provisions of the Maputo Proto-
col into domestic law include the Sexual
Offences Act, 2013, the Tourism
Offences Act 2003, the Domestic

29  Asabove.
30 Women’s Act 12 of 2010 sec 15.

Violence Act, Trafficking in Persons
Act, 2007 and Children’s Act, 2005. The
Sexual Offences Act amends the law
and procedure relating to the trial of
rape and other sexual offences and for
connected matters. In line with article 4
of the Maputo Protocol, the Sexual
Offences Act punishes rape and related
offences in a bid to protect women and
girls from sexual violence and punish
perpetrators.

Furthermore, the Tourism Offences
Act prohibits unlawful sexual advances
to children,31 child sexual abuse3? and
procurement of a child for sex.33 All
these provisions provide domestic legal
enforcement for some provisions of the
Maputo Protocol. Similarly, the Domes-
tic Violence Act provides protection for
women and girls victims of domestic
violence.3* The Act criminalises domes-
tic violence under part IV in accordance
with the Maputo Protocol and establish-
es an Advisory Committee that is
mandated to advise government on
gender-based violence (GBV) related
matters and promote strategies to elimi-
nate GBV among other things.35 The
Trafficking in Persons Act 2007
provides a legal framework to prevent,
suppress and punish those engaged in
trafficking in persons. Women and girls
being the primary victims of trafficking,
the Act domesticates article 4 of the
Maputo Protocol which requires state
parties to ensure the protection of
women’s right to security of the person
and for states to prevent and punish traf-
ficking of women and girls.

The Children’s Act, 2005 also
provides detailed protection for children

31  Women’s Act (n 17) sec 5.
32 Women’s Act (n 17) sec 6.
33 Women’s Act (n 17) sec 7.
34  See the Long Title of the Act.
35  Sec 5 of the Women’s Act.



generally. The Act prohibits child traf-
ficking, exploitation, marriage, betroth-
al, and other harmful practices. Even
though this Act does not specifically
indicate that it domesticates provisions
of the Maputo Protocol, these provi-
sions provide for domestic enforcement
of the prohibition of harmful social prac-
tices on women and girls enshrined in
its article 5, the right to dignity in article
3, non-discrimination under article 2
and prohibition of child marriage under
article 6.

An opportunity to make some
improvements in the country’s legal
system was blown when the National
Assembly rejected the Draft Constitu-
tion 2020. This Draft had undergone
wide consultations and incorporated
progressive provisions on the protection
of women’s rights. Section 55 thereof,
for example, provided for women’s
rights to equal treatment with men,
equal opportunities, protection from
abuse and all forms of violence. Section
63 also protected the rights of elderly
women to dignity and participation in
public affairs. The Draft was meant to
domesticate these important provisions
of the Maputo Protocol, CEDAW and
other international treaties that The
Gambia is a party to.

5 Institutional reform

An important structural change in the
cabinet setup which recently took place
in The Gambia is the creation of a sepa-
rate Ministry of Women, Children, and
Social Welfare which consists of a work-
force of more than 60 per cent women.
The ministry used to be under the Office
of the Vice President, but the recent
changes put women affairs in a separate
ministry. This development is hailed by
many as a positive measure considering
the fact that the Office of the Vice-Presi-
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dent has too many responsibilities and
may not be able to give enough atten-
tion to women affairs.3® This ministry
was ‘part of the president’s women
empowerment drive to give prominence
to the matters of women, children, and
the vulnerable in society’.3’7 It was
further ‘in line with the government’s
institutional reforms policy of realigning
key sectors under the relevant institu-
tions’.38

However, women’s rights advocates
are of the view that the congregation of
women affairs, children and social
welfare under one ministry may relegate
women affairs to secondary position as
these other mandates are also of great
importance in The Gambia, thus the
chance that the ministry may not give
sufficient attention to women. The argu-
ment is that given the importance of the
proper protection, promotion and fulfil-
ment of women’s rights, a ministry
should be created that is solely responsi-
ble for women’s matters.

In the 2021 Budget Appropriation,
the Ministry of Women, Children and
Social Welfare is allocated 92,878,464
Gambian Dalasis (approximately USD
1,808,733), representing a low 0.42 per
cent of the entire budget.39 This is
significantly a lower amount compared
to, for example, the sums allocated to
the Office of the President (USD
12,218,963) or the Ministry of Trans-
port, Works and Infrastructure (USD
38,452,191). As a result of this minimal
resource allocation, the ministry is faced

36 This appreciation was shared by all
interviewees.

37  ‘Fatou Kinteh appointed minister for women
affairs’ Foroyaa 27 February 2019 https://
foroyaa.net/fatou-kinteh-appointed-minister
-for-women-affairs/ (accessed 10 October
2020).

38  Asabove.

39 Government of The Gambia Budget
Appropriation Report 2021, 1.
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with budget constraints as the resources
must be distributed to women affairs,
children, and social welfare related
issues. In fact, the 2021 Budget is an
improvement on the 2019, and 2020
ones which allocated a meagre
30,447,000 Gambian Dalasis (USD
592,930) and 73,568,000 Gambian
Dalasis (USD 1,432,677) respectively.

Despite the financial challenges
faced by the Ministry of Women, Chil-
dren and Social Welfare, due to the
spike in domestic violence cases, the
ministry has undertaken positive initia-
tives in the protection of the rights of
women and girls. For example, it
opened a hotline for the reporting and
handling of domestic and GBV cases.
The ‘1313’ hotline remains active and
able to provide prompt response to
victims of GBV. This ministry also
works in collaboration with other stake-
holders such as the Paradise Foundation
(which provides shelter for victims of
GBV) and the United Nations Popula-
tion Fund (UNFPA) which has turned
one of its libraries into shelter for
victims.

The Women’s Bureau which was
created in 1980 and established under
the Office of the Vice President remains
in place with a minor change in terms of
oversight. Since the creation of a sepa-
rate Ministry of Women, Children and
Social Welfare, the Bureau is now under
this ministry with a similar role of being
the executive arm of the National
Women’s Council created under section
56 of the Women’s Act 2010 to protect
the rights of women and children. The
Bureau receives complaints of abuse and
other human rights violations from
women across the country, provides
training for CSOs, women, police and
security forces and other stakeholders
on the rights of women and girls. Over

the years, the Bureau has received many
complaints, though quite fewer than
expected considering the number of
legal issues that women face every year.
On receipt of complaints of human
rights abuses, the Bureau may refer
some of the complaints to its partner
Female Lawyers Association of The
Gambia (FLAG), which can and does
with support from the UNFPA, take
legal action where necessary.

The Gambia Police Force (GPF) is
one of the institutions that is directly
involved in the protection of the rights
of women and operates a welfare unit
under the police force. As such, the
Bureau works with the GPF’s welfare
unit through training and capacity build-
ing programmes. The GPF Academy
which is responsible for recruiting
officers into the Force, now uses a train-
ing manual prepared by the Bureau on
sexual and GBV for police prosecu-
tors.40 As it is later discussed in this
chapter, the creation of an independent
National Human Rights Commission is
also an important institutional addition
as the body is mandated to promote
human rights generally and receive
complaints and provide recommenda-
tions accordingly.

6 Legislative reform

Since the ratification of the Maputo
Protocol, The Gambia has domesticated
the document by enacting the Women’s
Act 2010 and its subsequent amend-
ments. Prior to the enactment of the
Women’s Act of 2010, scanty provisions
relating to protection of women’s rights
were found in separate pieces of legisla-
tion, but the Act consolidated and
improved the protection of women’s

40 The Gambia Police Force The SGBV
handbook for prosecutors 2019.



rights. The broad themes of the Maputo
Protocol such as non-discrimination,
access to justice, right to health and
healthcare, and marriage and family
rights among others are all incorporated
in the Act.

A significant amendment to the Act
was made in 2015 when FGM was
criminalised. The amendment inserted
sections 32A and 32B in the Women’s
Act 2010. Section 32A of the Act
prohibits the practice in all its forms and
any person found culpable is liable on
conviction to a term of three years
imprisonment or to a fine of 50,000
Dalasis (approximately USD 955) or
both. Where the act results in the death
of the victim, the perpetrator is liable to
life imprisonment. The Act also imposes
a legal obligation on persons to report
that the act has been done or is being
done or about to be done. A person who
fails to do so will be liable on conviction
to a fine of ten thousand Dalasis
(approximately USD 191).4! As was
highlighted by the African Commis-
sion’s mission to The Gambia,42 even
though a ban is legally in place pursuant
to the amendment, enforcement of the
ban is still a challenge as some sectors of
society still believe in the practice of
FGM.%

An important omission in the
Women’s Act as was noted earlier is the
universal right to abortion. This is
despite the inextricable and indivisible
link between the right to ‘exercise full
control over one’s fertility, to decide
one’s maternity, the number of children

41  Women’s Act (n 17) sec 32B(2); Republic of
The Gambia ‘Initial Report Under the
Protocol to The African Charter on Rights of
‘Women’ 138.

42  African Commission ‘Report of the human
rights promotion mission to the Republic of
The Gambia 19-24 April 2017

43  Asabove 14.
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and the spacing of births and to choose
a contraception method.’** Abortion
remains illegal except for situations
where the keeping of the pregnancy
endangers the life of the mother.*

Other important legislative enact-
ments for the protection of women'’s
rights came with the Sexual Offences
Act 2013, Tourism Offences Act, Traf-
ficking in Persons Act and the Domestic
Violence Act 2013. The Sexual Offences
Act, though did not explicitly stated that
it domesticates the Maputo Protocol,
expanded on the protections that are
afforded to women in general and
victims of sexual violence. The Act also
provides for an improved procedure in
the trial of rape and related cases. %0
Several penalties are provided for the
various degrees of rape including life
imprisonment for instances were
violence is used, transmission of sexual-
ly transmitted infections, where the
victim is under 18 years or where the
victim suffered grievous bodily or
mental harm.#’ The Act also abolished
the long standing ‘cautionary rule’
which required courts to treat evidence
of complainants with caution.*® This
rule had the effect of attaching little or
no weight to the uncorroborated testi-
monies of victims of sexual violence.

Further, the Children’s Act 2005
also provides for some protection of the
girl child. Section 19 of this Act, in line
with the Maputo Protocol, prohibits
harmful social and customary practices
on girls. Sections 24 and 25 of the Act,
subject to personal law also prohibit
child marriage and child betrothal

44  African Commission General Comment 2
(n 26).

45  Criminal Code Act 25 of 1933 (as amended)
secs 140-143.

46  The Sexual Offences Act 15 of 2013 sec 1(2).

47  The Sexual Offences Act (n 46) sec 4(1)(iii).

48  The Sexual Offences Act (n 46) sec 7.
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respectively. In 2015, the Children’s Act
2005 was also amended to totally crimi-
nalise child marriage and betrothals irre-
spective of personal law.®

Perhaps the most troubling failure in
terms of law reform in the history of
The Gambia is the rejection of its Draft
Constitution of 2020 at the level of the
National Assembly after the presenta-
tion of the draft by the Minister of
Justice. Members of the National
Assembly could not get the required
votes for the draft to proceed to the
Committee stage of the constitutional
review process. This Draft was not only
the most widely consulted document in
The Gambia, but it also contained very
progressive provisions on the protection
and promotion of women’s rights.
During the drafting process, commis-
sioners at the Constitutional Review
Commission consulted and were guided
by all the regional and global human
rights instruments that The Gambia has
ratified. The Draft contains provisions
such as the reservation of 14 elected
seats for women in the National Assem-
bly,50 gender mainstreaming generally
and representation of women at the top
executive of all public enterprises so that
if the top official is a male, the deputy
shall be a woman; if a top male resigns,
dies in office or loses the position, his
successor would be a woman.

7 Policy reform

National policies are formulated and
implemented by governments around
the world to attain and fulfil various
state obligations and objectives. The

49  The Republic of The Gambia’s combined
report on the African Charter on Human &
Peoples’ Rights & initial report on the
Protocol to the African Charter on the rights
of women in Africa, 138.

50  Schedule 3 CRC Draft Constitution 2020.

Gambia has various policies in place.
Several of these policies contain obliga-
tions enshrined in both domestic and
international legal instruments. Section
14 of the Women’s Act 2010 outlines
the government’s obligations to elimi-
nate all forms of discrimination against
women in all institutions, agencies, and
organs, in line with its obligations in
both the Maputo Protocol and
CEDAW. It further requires Ministries
and Departments to take appropriate
steps for the implementation of the Act.
This implies that every Ministry or
Department is supposed to conduct a
gender audit of all laws and policies to
further reinforce the principle of equality
between men and women. All policies
to be adopted should also bear these
obligations in mind.

The National Development Plan
(2018-2021) continues to be the blue-
print of the development agenda of the
current government. It outlines eight
priority areas targeted at realising a
vision of development and provides
guidelines on how the development in
these priority areas will be implemented
by the state. Even though the Maputo
Protocol is not specifically mentioned in
the National Development Plan, among
the priorities is ‘restoring good govern-
ance, respect for human rights, the rule
of law, and empowering citizens
through decentralization and local
governance’.”! This priority has the
potential of achieving some of the key
themes of the Maputo Protocol and the
Women’s Act 2010.

Following the expiry of the Educa-
tion policy of 2004-2015, the 2016-2030
Education Sector Policy was jointly
adopted by the Ministries of Basic and

51 The National Development Plan (2018-2021)
strategic priority 1.



Secondary Education and the Ministry
of Higher Education. This policy covers
the entire education sector from primary
to tertiary education. Even though the
Maputo Protocol is not specifically
mentioned, the policy is guided by,
among other things, non-discriminatory
and all-inclusive provision of education
and gender equity.52 The policy is
aimed at ‘improving access to quality
education for all, particularly girls, and
for greater gender equality’.53 Despite
the significant increase of girls’ enrol-
ment into basic education, a high
percentage of girls continue to drop out
of school before attaining secondary or
tertiary education.”*

The National Health Policy 2012-
2020 was the last policy document used
in The Gambia. Among its guiding prin-
ciples is the need for gender equity and
equality between men and women,
health system reforms and respect for
patient’s rights. Yet, there remains a
high number of incidents of maternal
mortality in The Gambia especially in
the rural areas and this situation contin-
ues to be compounded by a fragile
health systern.55 This shows that at the
expiry of this Policy, its objectives
remain largely unattained. The Ministry
of Health is in the process of adopting a
new health policy but since April 2021,
after the review of the first draft, there

52 The Republic of The Gambia ‘Education
Sector  Policy  2016-2013:  accessible,
equitable and inclusive quality education for
sustainable development’ 5.

53 Education Sector Policy 2016-2013:
accessible, equitable and inclusive quality
education for sustainable development (n 52)

54 Education Sector Policy 2016-2013:
accessible, equitable and inclusive quality
education for sustainable development (n 52)
4.

55 UNICEF available at https://www.unicef.
org/gambia/maternal-and-child-health
(accessed 2 March 2021).
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have not been substantive develop-
ments.>%

The 2010-2020 Gender Policy of the
Gambia was adopted in fulfilment of
recommendations that emanated from a
mid-term review of the National Policy
for the Advancement of Gambian
Women (NPAGW) which was enacted
in 1999. The Gender Policy is intended
to make a shift in policy from ‘women
empowerment only’ to the promotion of
gender equality and equity.5 7 The devel-
opment of the Gender Policy was guid-
ed by provisions of the 1997
Constitution of The Gambia, best prac-
tices in women empowerment and the
provisions of global conventions that the
Gambia is a party t0.%8 Consequently,
the policy was informed by provisions of
the Maputo Protocol among other inter-
national treaties. The Gender Policy
serves as reference material and direc-
tion for implementation of development
projects, resource allocation and provid-
ing a gender perspective. All these poli-
cies despite envisaging the furtherance
of enforcing and applying the provisions
of the Maputo Protocol, remain largely
unimplemented and they continue to be
curtailed by claw back provisions in
both the 1997 Constitution and other
laws subjecting the enjoyment of the
rights of women to personal laws.

8 Court judgments

The Gambia operates a dualist legal
system which requires domestication of
international law before it can be

56 WHO Africa ‘The Gambia Reviews the
National Health Policy and Strategic Plan
(2021-2030)’ 29 April 2021 https://www.
afro.who.int/news/gambia-reviews-national
-health-policy-and-strategic-plan-2021-2030
(accessed 6 December 2021).

57 The Republic of The Gambia ‘National
Gender Policy 2010-2020’ 1.

58 National Gender Policy 2010-2020 (n 57) 4.
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invoked as binding authority before the
domestic courts. International treaties
such as the Maputo Protocol need to be
enacted into local legislation before they
can be successfully invoked as binding
authorities before the domestic courts.
This has affected the direct use and
enforcement of the Maputo Protocol
before the domestic courts. However,
this does not abdicate The Gambia’s
obligations under the treaty as the prin-
ciple of pacta sunt servanda®® continues to
bind the Gambia to its obligations under
the Maputo Protocol. Further, reliance
on domestic law does not excuse failure
to perform international treaty obliga-
tions. 50

It is worth noting that The Gambian
courts have, on several occasions,
referred to and relied on decisions of the
African Commission and recognised
The Gambia’s obligations under inter-
national human rights law.%! This is an
indication of the potential to rely on
provisions of international law to give
effect to domestic law, fill in gaps in
domestic law and enforce basic human
rights. Despite this potential, there is no
record of any direct reference to the
Maputo Protocol in both court judg-
ments and legal arguments by lawyers.

The Women’s Act remains the main
piece of legislation for the protection of
the rights of women but cases involving
the enforcement of this Act remain
minimal. The low number of cases on
enforcement of this legislation is not
entirely owing to lack of awareness by

59  Vienna Convention on the Law of Treaties of
1969 art 26.

60 Vienna Convention on the Law of Treaties
(n 59) art 27.

61  See for example the Supreme Court decision
of Ousainou Darboe and Ors v IGP and Ors. civil
suit no SC 003/2016, Mariam Denton v the
Director General of the NIA and & 5 Others HC/
24/06 MF/087/F1 and Ousman Sabally v
IGP[1997-2001] GLR 878.

lawyers of the legislation but to some
other equally important factors. These
include the application of personal law
in matters of marriage, divorce, and
inheritance,62 lack of awareness of these
rights by women, and unwillingness by
victims of human rights violations to
publicly proceed to court to enforce
their rights. Section 7 of the 1997
Constitution allows for the application
of both Sharia and customary law to
members of certain groups. Most of the
population being Muslims, coupled with
the creation of Cad/®® courts within the
judicial system, means that many cases
that would have resulted in invoking the
provisions of the Women’s Act or the
Maputo Protocol in the conventional
courts, are now under the jurisdiction of
the Sharia Cadi courts. Several decisions
on property, marriage, inheritance, and
family related problems have been
decided by these courts based exclusive-
ly on Sharia law. The Supreme Court of
The Gambia affirmed the application of
Sharia in these matters in Isatou Secka v
Susan Badgz'e,64 a matter that involved
the validity of a polygamous marriage of
a deceased Muslim man and subsequent
sharing of his estate between his two
surviving wives and children.

Exceptional cases involving rights of
women have been decided before the
courts and referred to the Women’s Act
2010. In Dawda Jawara v Matty Faye,65
an appeal case that was decided in the
Supreme Court of The Gambia, counsel
for the Respondent relied on the provi-
sions of section 43(4) of the Women'’s
Act to argue that the Respondent is enti-

62  The Constitution of the Gambia (n 3) sec 7.

63  Islamic Courts administering Sharia law in
matters of marriage, divorce, and inheritance
for Muslim parties.

64 GSCLR (2014-2015) 102.

65  Unreported judgment of The Supreme Court
of The Gambia civil suit no SC CA 023/
2016.



tled to a share of the matrimonial prop-
erty and that the provision is not subject
to anyone’s personal law. Even though
the Supreme Court refused the applica-
tion of section 43(4) of the Act on the
basis that the property in question was
acquired before the marriage, it ordered
the full recovery of the expenses that the
woman had incurred in the extensions
and renovations carried out on the prop-
erty. The use of the Women’s Act in
court can be enhanced by massive sensi-
tisation of women on the rights incorpo-
rated in the Act and the possibility to
enforce these rights before the domestic
courts.

9 Awareness and use by civil
society

The Maputo Protocol is well-known
among Gambian based human rights
non-governmental organisations
(NGOs), and it remains one of the most
important tools used by NGOs in advo-
cacy and awareness creation. Since the
advent of the current government of
Adama Barrow, the NGO space has
opened and as a result, the country has
seen more proactive NGOs. Some of the
most prominent NGOs operating in The
Gambia are the Institute for Human
Rights and Democracy in Africa
(IHRDA), the African Centre for
Democracy and Human Rights Studies
(ACDHRS), Think Young Women
(TYW), the Association of Non-
Governmental Organisations
(TANGO), Gambian Committee on
Traditional Practices (GAMCOTRAP),
the Foundation for Research on
Women’s Health, Productivity and the
Environment (BAFROW), the Female
Lawyers Association Gambia (FLAG),
the Association for Promotion of Girl’s
and Women’s Advancement in The
Gambia, and the Forum for African
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Women Educationalist The Gambia
(FAWEGAM).

Both the IHRDA and the ACDHRS
enjoy observer status before the African
Commission.%® The IHRDA is one of
the most active litigants on human
rights before the African human rights
treaty bodies. It was the first to file a
case based on the Maputo Protocol
before the African Court on Human and
Peoples’ Rights (African Court) in
Arusha. Even though the IHRDA has
not filed a case against The Gambia
based on the Maputo Protocol before
any international, regional or domestic
court, it has extensively used the docu-
ment in advocacy, capacity building and
awareness creation nationwide.%’ It has
also conducted many trainings for the
police and security sector, and other
NGOs. In this way, the IHRDA contin-
ues to effectively use the Maputo Proto-
col to enhance its implementation and
create awareness among stakeholders.
For example, during one of the trainings
organised by the IHRDA for police
prosecutors, participants were enlight-
ened on the use of provisions of the
Women’s Act, 2010 beyond just decla-
ration of human rights of women but
also for prosecution of violations of
provisions of the Act by both corporate
and natural persons based on sections
73 and 74 of the Act.%

Even though the IHRDA did not
submit a formal shadow report on The
Gambia’s initial report under the Mapu-
to Protocol, it was able to contribute to
the process by directly reaching out to
commissioners with notes on important

66 S Nabaneh ‘The impact of the African
Charter and the Maputo Protocol in The
Gambia’ in V Ayeni (ed) The impact of the
African Charter and Maputo Protocol in selected
African states (2016) 38.

67  Asabove.

68  Asabove.
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alternative dimensions of the situation
in The Gambia.%’ Consequently, the
THRDA has used this technique to not
only lobby for certain conclusions but
also provide a more objective picture of
the situation of the rights of women in
The Gambia. Communication barriers
between the African Commission and
THRDA however continue to affect
effective follow-up on recommendations
and concluding observations from the
African Commission.

The FLAG is another NGO that is
involved in advocacy and litigation for
the enforcement of fundamental rights
of women. FLAG uses the Maputo
Protocol, the Women’s Act 2010, the
Children’s Act, 2005 and other relevant
legislation to fulfil its aims and objec-
tives.’”’ The association is a leading
advocate for legislative reform in areas
of gender equality, awareness creation
and litigation.”! FLAG provides free
legal assistance to women in diverse
areas and serves as a negotiating institu-
tion on behalf of women where neces-
sary. In this regard, FLAG was the first
institution to initiate proceedings on the
Women’s Act before the courts in Matty
Faye.72

Another leading NGO engaged in
the promotion of women’s rights in The
Gambia is the women led TYW. This
organisation’s work is largely based on
the provisions of the Maputo Protocol
and the Women'’s Act 2010. Its staff are
conversant with the provisions of the
Maputo Protocol and use it for advoca-
cy, preparation, and provision of train-
ing materials and in the fight against
discrimination against women general-

69  Asabove.

70 Email from FB Bah, Coordinator FLAG,
11 November 2020.

71  Asabove.

72 The Faye case (n 65).

ly. The organisation has conducted
massive sensitisation and advocacy
programmes countrywide and organised
trainings for other NGOs.”3

Even though TYW has some
lawyers in the organisation, it has not
litigated cases in the field of women’s
rights in the domestic courts or regional
human rights bodies. It is however in
collaboration with other institutions in
the consortium of the Network Against
Gender Based Violence. This consorti-
um has other members such as FLAG
which can and do file cases on behalf of
victims of human rights violations
before the domestic courts. However,
litigation of women’s rights faces vari-
ous challenges such as patriarchal influ-
ences and general societal backlashes for
victims.” For these reasons, one of the
cases that TYW referred to a law firm
for litigation was withdrawn from the
court after the victim was pressured by
her family into abandoning the case.”>

10 Awareness and use by lawyers

One major challenge that the protection
of the rights of women face in The
Gambia is lack of litigation to enforce
these rights. Like CSOs in The Gambia,
lawyers are generally aware of the
Women’s Act 2010 and many of them
are conversant with the provisions of the
Maputo Protocol. This is because it is
part of the law curricula of the country
and many lawyers that received training
from abroad have specialisations on
human rights and international law. The
lack of litigation on the Maputo Proto-
col and the Women’s Act is not owing
to want of awareness by lawyers about
these instruments, but instead a combi-

73 The Faye case (n 65).
74  The Faye case (n 65).
75  The Faye case (n 65).



nation of general ignorance of the public
about their rights, patriarchal influences
and stereotypical challenges that contin-
ue to be associated with women taking
up matters of their rights and interests to
the courts.”®

11 Incorporation into law school
education

Human rights law has been an integral
part of the University of The Gambia’s
Faculty of Law curriculum. This pres-
ence has improved over the years with
expertise from the Centre for Human
Rights, University of Pretoria making a
huge impact in human resource capacity
and curriculum development. Currently,
human rights law is offered in the third
year of studies at the Faculty of Law of
the University of The Gambia. The
Maputo Protocol as well as the African
regional human rights system in general
are sufficiently covered in the curricu-
lum. Themes such as discrimination
against women, sexual and GBV, sexual
and reproductive rights and harmful
traditional practices are recurrent discus-
sions in the course.

Students at the University of The
Gambia as well as graduates have a
good understanding of the Maputo
Protocol, its domesticating instrument
as well as enforcement mechanisms.
Some of these graduates have gone on
to become judges, magistrates, state
counsels, government departments’
advisers, private legal practitioners and
the current Attorney General and Minis-
ter of Justice is a graduate of the Faculty
of Law, University of The Gambia. The
impact of this collection within both the
public and private sectors on the protec-
tion of women’s rights can be massive
considering the knowledge they have on

76  The Faye case (n 65).
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the Maputo Protocol. With the ongoing
transition in The Gambia and the more
favourable conditions for the protection
of human rights there are more opportu-
nities for the effective use of the knowl-
edge of the Maputo Protocol in day-to-
day enforcement of the law.”’

Students also participate in various
moot court competitions including the
African Human Rights Moot Court
Competition organised by the Centre for
Human Rights, University of Pretoria.
These activities help students to keep
international treaties abreast and have
interest in these treaties and their imple-
mentation. The recent launching of the
Sir Dawda Jawara Moot Court Compe-
tition by the Human Rights Commis-
sion in collaboration with the Faculty of
Law, University of The Gambia is
another welcome development as this
incentive has the potential of exposing
students to a variety of human rights
issues in The Gambia and beyond.

11 National human rights
institutions

The 1997 Constitution of The Gambia
does not provide for the establishment
and operation of an independent nation-
al human rights institution. The closest
office to a human rights institution
under the Constitution is the Office of
the Ombudsman which is provided for
in section 163 of the Constitution and
operationalised by virtue of an Act of
the National Assembly.”® The Office of
the Ombudsman is vested with power to
investigate  discrimination  against
members of the public by any public
department, authority or public body in

77 Email from SA Ndasi, Legal Counsel
National Agency for Legal Aid and former
human rights law lecturer, University of The
Gambia, 19 October 2020.

78  Ombudsman Act 3 of 1997.
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the exercise of the administrative func-
tion of that authority or body.79
Discrimination here covers the general
grounds of discrimination found under
Chapter IV of the 1997 Constitution and
also the prohibition of discrimination as
provided in the Women’s Act. On these
premises, it is plausible to argue that the
Office of the Ombudsman can only have
a human rights impact for the purposes
of the Women’s Act and the Maputo
Protocol on issues of discrimination
against women by public bodies. There
is nothing in the Act establishing the
Office or in the 1997 Constitution refer-
ring to grievances arising specifically
from breach of other duties or legal obli-
gations imposed by the Women’s Act
2010 or the Maputo Protocol.

The most significant development in
the protection of human rights in The
Gambia is the establishment of the
National Human Rights Commission
(NHRC). This is an independent80
human rights institution established in
2017 by virtue of the National Human
Rights Commission Act®! 2017 (NHRC
Act). The NHRC is established with the
distinguished role of promoting and
protecting human rights in The Gambia.
The NHRC is an independent legal enti-
ty which has standing before the Gambi-
an courts.8? In addition to having
standing before the courts, the NHRC
receives, hears, and determines
complaints and enforces its decisions.
Section 12 of the NHRC Act 2017
outlines the functions of the NHRC
which include promotion and protection
of human rights as well as to monitor,
receive, investigate, and consider

79  The Constitution of the Gambia (n 3) sec
163(1)(a).

80 Ombudsman Act (n 78) sect 16.

81 National Human Rights Commission Act 18
of 2017.

82  National Human Rights Commission (n 81)
secs 3(2)(a) and 12(d).

human rights violations including by
private persons and entities. The NHRC
can also recommend appropriate reme-
dial action to the government and seek
redress on behalf of complainants and
promote awareness and respect for
human rights.83

Out of the five Commissioners at
the NHRC, only two are women repre-
senting less than 50 per cent of the
Commissioners.34 However, in its 2019
Annual Report, the NHRC noted the
prevalence of gender inequality despite
the ratification and domestication of the
Maputo Protocol and other women’s
rights protection legislation and trea-
ties.> The NHRC therefore recom-
mended the Government of The
Gambia to take various measures
including the institution through legisla-
tion of gender quota system in all elec-
tive bodies at local and national levels
‘by allocating a minimum 30 per cent of
seats to women’ in both legislative and
local government elections.®0

12 Academic writing

The literature in The Gambia on the
impact of the Maputo Protocol remains
scanty as academic writing is very limit-
ed.8” There have been various recent
publications centered on rights of
women enshrined in both the Maputo
Protocol and the Women’s Act by Dr
Satang Nabaneh.88 The publications

83  National Human Rights Commission (n 81)
sec 12.

84  See https://www.gm-nhrc.org/commission
ers (accessed 1 March 2021).

85 The National Human Rights Commission
‘Annual Report 2019’ 29.

86 The National Human Rights Commission
‘Annual Report 2019’ (n 85) 30.

87 Ndasi (n 77).

88  Alumni of the LLM HRDA Class of 2012.



cover topics such as sexual and repro-
ductive rights,3° child marriage in The
Gambia and political participation of
women in The Gambia. She is also the
author of the 2016 chapter of the impact
of the African Charter on Human and
Peoples’ Rights and the Maputo Proto-
col in the Gambia.”® The author is also
a co-founder of an online legal resource
centre — the Law Hub which helps
provide free access to online legal
resources of The Gambia.”!

13 State reporting

The Gambia’s record in terms of state
reporting before the African human
rights bodies is poor. The state tends to
prioritise submission of reports to the
UN Human rights system.92 Even
though it meets its obligations under the
UN system, The Gambia submitted its
combined report on the African Charter
for the period of 1994-2018 and its
initial report under the Maputo Protocol
in 2019.”® This report signifies a mile-
stone in the state’s endeavours to fulfil
its obligations under the African human
rights system. It is the first since The
Gambia ratified the Maputo Protocol on
25 May 2005. In accordance with the
African Commission’s Guidelines for
National Periodic Reports, this report
reflects legislative and other measures
taken by the Republic of The Gambia
for the full realisation of women’s rights
as recognised in the Protocol.

89 See S Nabaneh ‘The Gambia’s political
transition to democracy: is abortion reform
possible?” (2019) 21(2) Health and Human
Rights Journal 167-179.

90 See Nabaneh (n 66).

91 See Law Hub-Gambia https://www.law
hubgambia.com/ (accessed 2 November
2020).

92  Nabaneh (n 66) 87.

93 ‘Gambia submits human rights report to
African Commission’ Foroyaa 3 May 2021
https://foroyaa.net/gambia-submits-human-
rights-report-to-african-commission/
(accessed 6 December 2021).
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The Report was prepared by the
Ministry of Justice in collaboration and
consultation with other ministries and
stakeholders as an inter-ministerial task
force was set up for this purpose. The
preparation of the initial report has
however been criticised on several
grounds. One of the most aired concerns
is the failure of the state to sufficiently
consult and engage relevant NGOs that
are involved in the promotion of the
rights of women. This has resulted in an
insufficient coverage of relevant themes
in the Maputo Protocol and making
reference to irrelevant instruments.

On the issue of non-submission of
reports to the African Commission, it is
noteworthy that the Ministry of Justice
suffers from financial and human
resource constraints for the preparation
and submission of state reports to the
African Commission. The preparation
of reports requires the hiring of services
of consultants which requires substantial
amounts of money that may not be
readily available to the ministry.”*
Unlike under the UN system — where
the UN Office of the High Commission-
er and other UN agencies do regular
follow ups on due reports and provide
support for states, under the African
system, there is no such support and
follow up.95 Even though there is a pre-
existing obligation on the state to
protect, promote and fulfil rights, finan-
cial support and constant reminders
from the UN serves as a catalyst for
states to double their efforts in terms of
meeting their reporting obligations.96

94  As above.
95  Asabove.
96  Asabove.
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14 Communications involving the
state

There has not been any communication
against The Gambia based on the
Maputo Protocol before the African
Commission or the African Court.
There have been several communica-
tions against The Gambia before the
African Commission primarily based on
the African Charter. In Dawda Jawara v
The Gambz'a,97 the African Commission
found The Gambia in violation of sever-
al articles of the African Charter and
urged The Gambia to bring its laws in
conformity with the document. In Puro-
hit & Moore v The Gambia, 98 The Gambia
was found in violation of several articles
of the Charter and among other things
recommended to repeal the Lunatics
Detention Act.”® Neither of these
recommendations have been imple-
mented.

The Economic Community of West
African States (ECOWAS) Court also
found The Gambia in violation of its
obligations in several cases but just like
those that were decided by the African
Commission, the findings were not fully
implemented by the governrnent.100 The
general failure of the state to implement
recommendations of these treaty bodies
remains one the major pitfalls to protec-
tion of rights in The Gambia.

97 (2000) AHLR 107 (African Commission

2000).

98 (2003) AHLR 96 (African Commission
2003).

99  Lunatics Detention Act 3 of 1918 (as
amended).

100 See Chief Manneh v The Gambia (2008)
AHRLR 171 (ECOWAS 2008), Musa
Saidykhan v The Gambia ECW/CCJ/JUD/
08/10.

15 Special mechanisms and visits
of the African Commission

There has been a limited number of
promotional and fact-finding missions
to The Gambia by special mechanisms
mandate holders from both regional and
global levels largely owing to The
Gambia government’s non-cooperation
over the yealrs.101 The first ever and
only human rights promotion mission
undertaken by a delegation of the Afri-
can Commission to The Gambia was in
April 2017 lasting for five days from 19
to 24 April 2017. The mission was
conducted in the form of interactive
sessions with the authorities and stake-
holders with the help of staff from the
Ministry of Justice. The mission was
aimed at strengthening collaboration
between the African Commission and
The Gambia, to promote the African
Charter and other human rights instru-
ments and engage in dialogue with the
government regarding policy and legis-
lative reform.'92 Even though the
mission expressed delight in the
progress made by The Gambia in
human rights protection and promotion
since the change of government, it
expressed concerns over the low level of
representation of women in parliament
and other decision making bodies, chal-
lenges facing women and girls in access-
ing and enjoying equal rights as men
including property rights, reproductive
rights, protection from violence as well
as violence due to patriarchy and
customary practices.!9

101 Nabaneh (n 66) 90.

102 African Commission on Human and
Peoples’ Rights Report of the Human Rights
Promotion Mission to The Republic of The
Gambia 19- 24 April 2017.

103  Asabove.



16 Factors that may impede/
enhance the impact of the
Protocol

Since the ratification and subsequent
domestication of the Maputo Protocol
by The Gambia, there has been tremen-
dous progress in protection of women'’s
rights. The criminalisation of FGM,
child marriage and betrothal and the
adoption of several policies that are
informed by the Maputo Protocol are
welcome developments. The state’s will-
ingness to relax some of the restrictions
on advocacy by women'’s rights groups
and the general widening of civil society
space  has contributed to this
progress.104 The Gambia has also
submitted its initial report on the Mapu-
to Protocol and has also allowed and
received a mission of the African
Commission to The Gambia. A revived,
growing and more vibrant civil society
has also emerged in recent years.

However, several major impedi-
ments continue to slow the progress of
positive impact of the Maputo Protocol
in the Gambia. These include political,
religious, cultural, and legal obstacles.
There is a lack of political will on the
part of the state to implement legisla-
tion, international and regional obliga-
tions on the protection of women’s
rights and decisions of human rights
treaty bodies. Even though there is no
decision against The Gambia based on
the Maputo Protocol, previous decisions
from the African Commission, the
ECOWAS Court and other internation-
al human rights treaty bodies’ recom-
mendations and findings are not fully
implemented.  Progressive = domestic
legislation and policies also continue to

104 This was a common opinion of all the
interviewees during the research.
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be mere texts that are not enforced and
implemented by the state.

Cultural and religious beliefs contin-
ue to also contribute to the failure of the
provisions of the Maputo Protocol to
have a wide positive impact in The
Gambia. The country being a predomi-
nantly African Muslim country, remains
very conservative and hostile to some of
the provisions of the Maputo Protocol
such as those on property rights, sexual
and reproductive rights, and matrimoni-
al rights of women. The provisions of
Sharia law and customary practices
remain an integral part of the legal
system thus serving as legitimate limita-
tions to the rights of women.

The greatest conundrum that
continues to hinder the application of
the Maputo Protocol and indeed other
human rights instruments is a legal
one.!% The 1997 Constitution of The
Gambia provides for the application of
Sharia personal laws in matters of
marriage, divorce and inheritance for
Muslims and also customary law to
communities where it applies.106 This
provides a constitutional basis for the
validity of practices that run counter to
the letter and spirit of the Maputo Proto-
col as section 33 of the 1997 Constitu-
tion lays the constitutional basis for
continued discrimination against
women on the basis of personal laws.
The Committee on the Elimination of
Discrimination Against Women noted
with concern the effect of personal law
on the effective application of progres-
sive human rights legislation in The
Gambia such as the Women’s Act 2010,

105 As above.
106 See The Constitution of the Gambia (n 3)
sec 7.
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the Domestic Violence Act, 2013 and
the Sexual Offences Act, 2013.107

Furthermore, many Gambian legis-
lation are filled with provisions subject-
ing the protection of rights to personal
laws thereby effectively nullifying these
provisions. This is despite the obligation
of the state to avoid the use of claw back
clauses in its laws and reliance on
domestic law to violate its obligations
under international law. For example,
sections 42, 43, 44 and 45 of the
Women’s Act respectively subject the
right to acquire property, to choose
matrimonial home, separation, divorce
and annulment of marriage and rights of
widows all to personal laws.

Lack of litigation challenging illegal
actions and inaction of both the state
and private individuals continues to
affect the effective enforcement and
implementation of the Maputo Proto-
col, the Women’s Act, 2010 and other
laws protecting and promoting the rights
of women and girls in The Gambia. The
mere enactment of laws is not enough to
protect women'’s rights in a country. For
instance, the various rights that are
protected by the Women’s Act 2010
continue to be violated daily as women
are sexually abused, discriminated
against and deprived of property based
on cultural practices. However, lawyers,
litigants and the courts remain less
involved in proper litigation that could
have helped curb violation of the rights
of women. Section 74 of the Women’s
Act criminalises any contravention of
the Act, thus giving prosecuting authori-

107 United Nations Office of the Commissioner
for Human Rights ‘Committee on the
Elimination of Discrimination Against
Women considers the reports of The
Gambia’ available at https://ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?’New
sID=16222&LanglD=E (accessed 18 Oct-
ober 2020).

ties the legal basis to prosecute any
person corporate or natural that violates
the rights and other provisions in the
Act. Nevertheless, very few cases have
been decided initiated in the domestic
courts.

For a better impact of the Maputo
Protocol in The Gambia, there should
be massive legislative and institutional
reforms to harmonise domestic laws and
bring them in line with international
obligations and to improve women
participation in  decision  making
processes. There should also be affirma-
tive action to ensure equal participation
of women, massive sensitisation to raise
awareness on the Maputo Protocol and
general attitudinal change of society
towards litigation.



THE IMPACT OF THE
MAPUTO PROTOCOL IN

GHANA

*

Ady Namaran Coulibaly

1 Introduction
1.1 Brief background and context
of human rights in the country

Ghana is a relatively stable democratic
country in West Africa. The country has
an estimated total population of 30
million with women constituting about
51 per cent.! It has a young population
with close to 60 per cent of the popula-
tion under 25 yeeurs.2

The Constitution of Ghana guar-
antees the enjoyment of fundamental
human rights, civil liberties and free-
doms, and nurtures active civil society
environment and media pluralism. State
institutions such as parliament, the judi-
ciary, Commissioner for Human Rights
and Administrative Justice, police
service, and many others have been
empowered with some autonomous

* BA Journalism (Ghana Institute of
Journalism), MA Conference Interpreting
(PAUGHSS), MPhil (HRDA) (UP); Bolingo
Communications and Media Consult.

1 UNDP ‘Women’s Political Participation — a
Catalyst for Gender Equality and Women
Empowerment in Ghana’ 2017.

2 USAID Ghana Country Development Cooperati
on Strategy (2020-2025) https://www.usaid.
gov/sites/default/files/documents/CDCS-
Ghana-August-2025.pdf (accessed 12 March
2021).
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status to ensure that rights, freedoms
and liberties are enjoyed. Ghana is also
a signatory to many international
human rights treaties including the Afri-
can Charter on Human and Peoples’
Rights (African Charter) and the Proto-
col to the African Charter on the Rights
of Women in Africa (Maputo Protocol).

Ghana is considered as a beacon of
democracy and good governance in
Africa. The Global Peace Index 2020
ranks Ghana as the most peaceful coun-
try in the sub-region and third in sub-
Saharan Africa.3 On freedom of speech
and press freedom, Ghana was ranked
second in Africa in the 2020 World
Press Freedom Index.* The country has
made some significant gains in advanc-
ing human rights and particularly
women’s rights. In addition to the gains
above, gender parity in school enrol-
ment, access to health care, child and
maternal health, access to potable water,
women in public offices and leadership
positions and  social  protection

3 Institute for Economics and Peace ‘Global
Peace Index 2020: Measuring Peace in a
Complex World” www.visionofhumanity.
org/wp-content/uploads/2020/10/GPI_20
20_web.pdf (accessed 14 March 2021).

4 Reporters without borders ‘2020 World Press
Freedom Index’ https://rsf.org/en/ranking
(accessed 23 September 2020).
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programmes, amongst others, have
irnproved.5

However, over the years, there have
been concerns and interest about the full
actualisation of the rights and freedom
that the country has committed to. As
indicated above, women constitute
more than half of the Ghanaian popula-
tion (51 per cent) and also make up the
majority of voters with a proportion of
51.7 per cent. Regrettably, women are
often referred to as a ‘vulnerable’ or
‘minority’ group. Regrettably, women
are often referred to as a ‘vulnerable’ or
‘minority’ group, and are underrepre-
sented in decision making spaces.
Women make up less than 15 per cent
of legislators and less than 10 per cent of
elected local government officials.
Worst of all, women are subjected to
horrendous practices such as witchcraft
accusations and public lynching.
Coupled with these are increases in
cases of selective justice, police impuni-
ty and growing lack of public confidence
in state institutions.” The 2020 Mo Ibra-
him Index under the gender category
described Ghana as ‘slowly deteriorat-
ing’ and then under the security and rule
of law categories described Ghana as
‘increasing deterioration’. These have
raised interest in the extent to which
international and national human rights
laws are enforced and protected. The
next section studies the rights of women
in Ghana.

5 ‘National Development Planning
Commission Ghana Voluntary National
Review Report on the Implementation of the
2030 Agenda for Sustainable Development’
2019.

6 Electoral Commission of Ghana, 2020.

7 US Bureau of Democracy, Human Rights
and Labor ‘Country Reports on Human
Rights Practices: Ghana’ 2019 https://www.
state.gov/reports/2019-country-reports-on-
human-rights-practices/ghana/  (accessed
12 March 2021).

8 Mo Ibrahim Foundation 2020 ‘Ibrahim
Index of African Governance Index Report’
2020.

1.2 Overview of the status of
women’s rights in the country

Ghana has committed to many develop-
mental and international human rights
mechanisms for the development and
the protection of the rights of women.
These include African Union’s (AU)
Agenda 2063, the 2030 Agenda for
Sustainable Development, the United
Nations (UN) Convention on the Elimi-
nation of all forms of Discrimination
Against Women (1980), the Beijing
Platform for Action (1995), the African
Charter (1986) and the Maputo Protocol
(2003).

The 1992 Constitution of Ghana
has made elaborate provisions for the
realisation of women’s rights. General-
ly, Chapter 5 guarantees fundamental
human rights and freedoms. Articles 17
and 27 of the Constitution make provi-
sion for the promotion of equality and
freedom from discrimination of all
people.® More specifically, article 17(1)
states that ‘[a]ll persons shall be equal
before the law’ and clause 2 provides
that a person shall not be discriminated
against on grounds of gender, and
among others, race, colour, ethnic
origin, religion, creed or social or
economic status. Further, article 17(4)
empowers parliament to pass laws to
ensure that there is no discrimination.!?
Articles 13 and 15 of the Ghanaian
Constitution are related to Maputo
Protocol’s article 4 on the protection of
life and article 3 on the right to dignity,
respectively. Article 26(2) of the Consti-
tution prohibits harmful cultural practic-
es as enshrined in article 5 of the
Maputo Protocol.

9 The 1992 Constitution of Ghana.
10 The Constitution of Ghana (n 9) art 17.



The Constitution also states that
Parliament shall ‘enact legislation regu-
lating the property rights of spouses’,11
which will provide for ‘equal access to
property jointly acquired during
marriage’,12 adding that ‘assets which
are jointly acquired during marriage
shall be distributed equitably between
the spouses upon dissolution of the
marriage’.13 Similarly, article 7(d) of the
Maputo Protocol provides that ‘in case
of separation, divorce or annulment of
marriage, women and men shall have
the right to an equitable sharing of the
joint property deriving from the
marriage’.

Article 27(1) of the Constitution of
Ghana further provides that ‘[s]pecial
care shall be accorded to mothers during
a reasonable period before and after
child-birth; and during those periods,
working mothers shall be accorded paid
leave’. This corresponds with article 13
of the Maputo protocol on economic
and social welfare rights. Ghanaian
women are entitled to at least 12 weeks
of paid maternity leave under the coun-
try’s Labour Act 2003 (Act 651). Article
13(1) of the Maputo Protocol provides
that states parties shall ‘guarantee
adequate and paid pre- and post-natal
maternity leave in both the private and
public sectors’.

In view of Ghana’s commitment to
the advancement of women, deliberate
steps have been taken to establish a
specific Ministry to direct and coordi-
nate national efforts for the promotion
of women’s rights, known as the Minis-
try of Gender, Children and Social
Protection (MoGCSP). The Ministry is
mandated to coordinate and ensure
gender equality and equity, promote the

11  The Constitution of Ghana (n 9) art 22(2).
12 The Constitution of Ghana (n 9) art 2(3)(a).
13 The Constitution of Ghana (n 9) art 2(3)(b).
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survival, social protection and develop-
ment of children, vulnerable and exclud-
ed persons with disability and integrate
fulfilment of their rights, empowerment
and full participation into national
development.

The MoGCSP is faced with enor-
mous challenges in accomplishing its
mandate, considering that as of 2020, it
was still allocated less than 1 per cent of
the national budget. As it bears on its
shoulders the huge task of ensuring the
well-being and promotion of social
welfare and realisation of the human
rights of various vulnerable groups in
the country, the Ministry is unable to
implement programmes that are geared
towards the implementation of women’s
rights as enshrined in the Maputo Proto-
col. Instead, the Ministry is compelled
to spread the meagre funds it receives
for the implementation of projects.

A paper issued by the Parliament of
Ghana in 2017, titled ‘Addressing
gender imbalances in Ghana’s Parlia-
ment’ identified the following as causes
for the low representation of women in
leadership offices: social-cultural prac-
tices and beliefs which restrict the role
of women to domestic responsibilities,
thereby preventing women from actively
participating in politics; women record-
ing low levels of education as compared
to men; and lack of financial support,
especially for women in the informal
sector.!4

To reduce the monumental deficit
of women in leadership positions, the
Ghanaian government has introduced a
policy to appoint at least 30 per cent of

14  Parliament of Ghana & Awuah ‘Background
Paper — Addressing Gender Imbalance in
Ghana’s Parliament’ 2017, 2 https://www.
parliament.gh/epanel/docs/pub/Backgrou
nd%20Paper_2.pdf#viewer.action=downloa
d (accessed 12 March 2021).
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women within public offices. However,
that has not yet been implemented.
Although short of the sub-Saharan
regional average of 27.2 for women
parliamentarians15 , there has been some
progress. The proportion of women in
Ghana'’s current eighth parliament is 14
per cent, a marginal increase from the
13.4 per cent in the last parliament. As
of February 2019, Ghana ranked 275th
globally in terms of the percentage of
women in parliarnent.16 Concerning
women elected as members of local
government, the number has fallen from
11 per cent in 2009 to 5 per cent in 2017.
The number of women candidates and
running mates in Ghana’s 2020 presi-
dential elections increased from two in
the 2016 election to five. Similarly, the
proportion of women appointed as
Metropolitan, Municipal District Chief
Executives increased from 10.3 per cent
in 2016 to 14.8 per cent in 2018.

Despite these steps, Ghana was
ranked 107 in the 2020 Global Gender
Gap Index which assesses gender
disparities in the areas of economic,
education, health and politics, going
down 18 places from the 2018 rank-
ing.17 This might be due to several
reasons. Although on the decline,
obnoxious cultural and religious practic-
es such as witch camps, Trokosi (a tradi-
tional religious servitude), and female
genital mutilation (FGM) are still being
practised in Ghana despite existence of
laws banning these inhuman practices. '3

15 Inter-Parliamentary Union ‘Women in
National Parliaments’ 2019 http://archive.
ipu.org/wmn-e/classif. htm (accessed
26 September 2020).

16  As above.

17  World Economic Forum ‘The Global
Gender Gap Report 2020’ (2020) 9 http://
www3.weforum.org/docs/ WEF_GGGR_
2020.pdf (accessed 26 September 2020).

For instance, in July 2020, a 90 year-old
woman was publicly lynched on suspi-
cion of witchcraft in Kafaba, a commu-
nity in the Savannah Region of
Ghana.!?

2 Ratification of the Maputo
Protocol

Ghana ratified the Maputo Protocol on
13 June 2007 with no reservations.2’
The year 2007 represented a watershed
year for Ghana, as it marked 50 years of
independence for the country. Ghana
subscribes to the dualist tradition in
international law, which means that the
country must first ratify a treaty interna-
tionally and then proceed to incorporate
it into domestic legislation before they
can take effect. This is enshrined in arti-
cle 75(2) of the 1992 Constitution which
stipulates as follows:

A treaty, agreement or convention
executed by or under the authority of the
President shall be subject to ratification
by — (a) Act of Parliament; or (b) a
resolution of Parliament supported by the
votes of more than one-half of all the
members of Parliament.

18  GenCED ‘Ghana scorecard on the Maputo
Protocol’ (2019) 19 http://www.genced.org/
wp-content/uploads/2019/02/ghana-score
card-on-the-maputo-protocol.pdf (accessed
29 September 2020).

19 E Adjetey ‘Ghana: Outrage over the killing
of a 90-year-old alleged witch’ Africa Feeds
26 July 2020 https://africafeeds.com/2020/
07/26/ghana-outrage-over-the-killing-of-a-
90-year-old-alleged-witch/ (accessed 29 Sep-
tember 2020).

20  African Union ‘List of countries that have
signed, ratified/acceded to the Protocol to
the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa’
2019 https://au.int/sites/default/files/trea
ties/37077-s1-PROTOCOL%20TO%20THE
%20AFRICAN%20CHARTER %200N%20
HUMAN%20AND%20PEOPLE%27S5%20
RIGHTS%200N%20THE%20RIGHTS%20
OF%20WOMEN%20IN%20AFRICA .pdf
(accessed 29 September 2020).



As explained in the Ghana Treaty
Manual,21 the process of ratification
starts with the executive, where the
ministry handling the subject matter,
also known as the sponsoring ministry
of the treaty, seeks advice from the
Attorney-General and Minister for
Justice in accordance with article 88 of
the 1992 Constitution. This is to assess
the obligations under the treaty and to
find out if it conflicts with domestic laws
in any way. The next step is the spon-
soring ministry preparing a Cabinet
memorandum for approval of the treaty,
agreement or convention to be ratified
by an Act of Parliament or resolution of
Parliament. This is submitted to the
Cabinet Secretary together with copies
of the treaty, agreement or convention
signed by the minister of the sponsoring
ministry or signed by ministers where it
is joint sponsorship. A decision is then
taken at a Cabinet Meeting and the
ministry is informed by the Cabinet
Secretary with the Attorney-General’s
department (AG) in copy.

Following approval from Cabinet,
the ratification may be done by an Act
of Parliament or by Resolution of
Parliament. Ratification goes through a
set of parliamentary procedures. Once
the ratification is done by parliament, a
copy of the ratification is sent to the
Ministry of Foreign Affairs for the
appropriate instrument to be prepared.
This is then sent to the President for
signature and seal. The Ministry of
Foreign Affairs then deposits the instru-
ment to the appropriate depository and

21  Attorney General and Ministry of Justice Ghan
a Treaty Manual (2009) https://legal.un.org
/avl/documents/scans/GhanaTreatyMan
ual2009.pdf?teil=11&j (accessed 4 March
2021).
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sends copies to the sponsoring ministry
and the AG.2? The ratification process
of the Maputo Protocol followed the
same procedures. It was signed on 31
October 2003, ratified on 13 June 2007
and deposited on 20 July 2007.23

3 Government focal point on
implementation

While the Ministry of Foreign Affairs is
responsible for the ratification, the AG
and Ministry of Justice is responsible for
the implementation.24 The Ministry of
Gender and Social Protection is the
ministry responsible for the implementa-
tion of the Maputo Protocol.

The AG, under the Office of the
Attorney General and Ministry of
Justice has two main divisions. These
are the Civil and the Criminal Divi-
sions. The Civil Division is responsible
for assisting treaty ratifications and
coordination of responses for Ghana’s
treaty obligations. In terms of channels
of communication with the African
Commission on Human and Peoples’
Rights (African Commission), the flow
of communication between the AG and
the African Commission and participa-
tion by the AG in the African Commis-
sion’s sessions has not been consistent.
This was largely attributed to the fact
that specific persons have not been
assigned for this task. There are current-
ly efforts under way to ensure the opera-
tionalisation of a committee that will

22 As above. See also MG Nyarko ‘The impact
of the African Charter and the Maputo
Protocol in Ghana’ in VO Ayeni (ed) The
impact of the African Charter and the Maputo
Protocol in selected African states (2016) 95 at
98.

23 As Above.

24  African Union ‘Report of the Promotion
Mission to the Republic of Ghana’ (2008)
para 29 https://www.achpr.org/public/Doc
ument/file/English/misrep_promo_ghana_
2008_eng.pdf (accessed 11 March 2021).
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oversee the implementation of reporting
obligations.

4 Domestication or incorporation

Although Ghana has done well in sign-
ing and ratifying many international
treaties, it has defaulted in domesticat-
ing these laws. For instance, during the
AU Human Rights promotional visit to
Ghana in 2008, Commissioner Bitaye
reminded the Minister of Foreign
Affairs and Attorney General and
Ministry of Justice that despite Ghana'’s
creditable record as a ‘beacon of free-
dom in Africa’ and also being one of the
first countries to ratify the African Char-
ter in 1989, it has not domesticated the
African Charter.?

Similarly, over the years, research-
ers and institutions including Dankwa
(1991),%° Nyarko (2016),%7 the Africa
Centre for International Law and
Accountability (2017)28 and Dzah
(2020)29 have lamented the failure of
Ghana to domesticate most of the
instruments that it has ratified, being a
dualist country in terms of international
law. For instance, Dzah (2020)
describes Ghana as a ‘dualist in
pronouncement than in practice’.30 That

25 African Union ‘Report of the Promotion
Mission to the Republic of Ghana’ (2008)
paras 28 and 58 https://www.achpr.org/
public/Document/file/English/misrep_pro
mo_ghana_2008_eng.pdf (accessed
11 March 2021).

26  E Dankwa ‘Implementation of international
human rights instruments: Ghana as an
illustration’ (1991) 3 Annual conference — Africa
Society of International and Comparative Law
57-64.

27  Nyarko (n 22).

28  Africa Center for International Law and
Accountability United Nations Third
Universal Periodic Review Ghana, March
2017 Submission (2017).

29 GEK Dzah ‘Transcending dualism:
Deconstructing colonial vestiges in Ghana'’s
treaty law and practice’ in M Addaney and
others (eds) Governance, human rights, and
political transformation in Africa (2020).

30 Asabove.

notwithstanding, it is also important to
acknowledge that Ghana has come far
by way of incorporating and enforcing
human and women rights. The African
Charter and the Maputo Protocol are
reflected in Ghana’s laws, policies and
programmes, and thus enforced accord-

ingly.

It is important to recognise that the
Maputo Protocol stands out as one of
the progressive international instru-
ments that provides a comprehensive
guideline for promoting and actualising
the rights and development of women.
As a result, as noted by Garr and
Danso3!  various governments have
adopted policy measures that reflect the
Maputo Protocol’s provisions. To indi-
cate this, the next paragraph proceeds to
analyse how the various articles or
elements of the Maputo Protocol have
been incorporated in Ghanaian laws
and policies.

Concerning the elimination of
discrimination against women,?? the
government of Ghana has over the years
passed various laws and established
institutions to achieve this objective. For
instance, article 17 of the Constitution
provides for the promotion of equality
and freedom from discrimination of all
people.33 More specifically, article 17(1)
states that ‘[a]ll persons shall be equal
before the law’ and clause 2 states a
person shall not be discriminated
against on grounds of ‘gender, race,
colour, ethnic origin, religion, creed or
social or economic status’. Any such
discrimination against women can
punished in the courts. Further, article

31 EQ Garr & BJ Danso ‘The state of human
rights and women’s empowerment in Africa:
Focus on Ghana’ AU ECHO (2016) 11-14.

32  Maputo Protocol art 2.

33  Maputo Protocol (n 32) art 17.



17(4) empowers parliament to pass laws
to uphold the above.

The right to life, integrity and secu-
rity of the person®® and the right to
dignity35 are adequately guaranteed in
the laws of Ghana. While the Constitu-
tion in articles 13 and 15 provides for
the protection of life and dignity respec-
tively, the Domestic Violence Act of
2007 (Act 732)*® and the Criminal Code
(Amendment) Act of 2003 (Act 646)37
provide protection against gender-based
violence (GBV) including acts of intimi-
dation, harassment, psychological,
physical and sexual abuse. Also, the
establishment of the Domestic Violence
and Victim Support Unit (DOVVSU)
and the Domestic Violence (DV) Secre-
tariat has increased attention and given
some priority to addressing cases of
abuse and violence against women and
girls.38

Ghana adopted the Domestic
Violence Act in 2007 (Act 732) which
spells out details on what constitute
violence, domestic violence, and types
of violence. The Act also provides for
protection orders and punishment in
line with the gravity of the offence. This
is further supported by an established

34  Maputo Protocol (n 32) art 4.

35  Maputo Protocol (n 32) art 3.

36 The Domestic Violence Act since 2007 (Act
732) provides details on what constitutes
violence, the types of violence and the
accompanying punishments. The Legal
Instrument (LI) for the operationalisation
the Act was passed in 2016.

37 Republic of Ghana Criminal Code
(Amendment) Act, 2003 (Act 646).
Amendment of Criminal Code, 1960 (Act
29). Para 97 to 103. The Criminal Code of
the Republic of Ghana 1993. ‘The Criminal
Code (Amendment) Act, 1993." (accessed
7 March 2021).

38 Ministry of Gender, Children and Social
Protection (2020) Ghana National Action
Plan 2 (2020-2025): Building Inclusive
Secured and Peaceful Societies for Women
and Girls (2020) https://gnwp.org/wp-
content/uploads/Ghana-NAP-2-2020-
2025.pdf (accessed 7 March 2021).
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Domestic Violence Management Board.
Further to this, there are over 130
special designated courts for the trial of
domestic violence cases across the coun-

try.

It is important to note that Ghana’s
laws do not differentiate between
national and international laws but are
unified in the promotion and protection
of human rights.39 In article 1(2), the
1992 Constitution states clearly the
supremacy of the Constitution and in
article 12, it states that the human rights
shall be applied by the institutions of
state and enforced in the Courts accord-
ingly. It goes further to state in article
40(c) that the government shall
‘promote respect for international law,
treaty obligations ... and in article
40(d)(@) the state shall adhere to the Afri-
can Charter of the AU. Clearly, the
African Charter and the Maputo Proto-
col have legal recognition in Ghana,
although not explicitly. The Supreme
Court has also upheld the fact that just
because Ghana has not domesticated
certain international human rights, it
does not mean that they cannot be
enforced in the Court. %

5 Legislative reform or adoption

As explained in the previous section, the
Constitution and other laws in Ghana
contain several provisions that give
effect to the Maputo Protocol. The
Constitution and these other laws have
not changed after the ratification of the
Maputo Protocol but new legislation,
policies and programmes are being guid-
ed by the Maputo Protocol.*! Given
that the provisions within the 1992
Constitution have been explained in

39  The Constitution of Ghana (n 9).

40 NPP v Inspector General [1996-97] SCGLR
729 761. See also Nyarko (n 22).

41  Garr & Danso (n 31).
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previous sections, the focus in this
section is on laws that address the provi-
sions of the Maputo Protocol.

The Labour Act, of 2003 (Act 651)
contains provisions that ensure the right
to equal pay for equal work, in line with
article 13(b) of the Maputo Protocol
which calls on states parties to promote
the right to equal remuneration for jobs
of equal value for women and men.
Furthermore, the Domestic Violence
Act, of 2007 (Act 732)*? criminalises
violence against women and spells out
the details on what constitute violence,
domestic violence, and types of
violence. A legal instrument (LI) to
operationalise the Domestic Violence
Act has been passed since July 2016;
which in effect helps in smooth adminis-
tration of the Domestic Violence Act.
This legislation provides protection
against GBV including acts of intimida-
tion, harassment, psychological, physi-
cal and sexual abuse. This responds to
article 4 of the Maputo Protocol — the
right to life, integrity and security of the
person.

The country has also adopted an
FGM Amendment Act (Act 484) and
the Criminal Code (Amendment) Act of
2007. Since the enactment of these legis-
lations, considerable success has been
achieved in eliminating FGM from
most parts of the country.44 This is in
line with article 5 of the Maputo Proto-
col which seeks to eliminate harmful

42  The Domestic Violence Act since 2007 (Act
732) provides details on what constitutes
violence, the types of violence and the
accompanying punishments. The Legal
Instrument (LI) for the operationalisation
the Act was passed in 2016.

43  Maputo Protocol (n 32) art 4.

44 EQ Garr ‘Female Genital Mutilation in
Ghana: Feasibility Studies’ (2009) Study
conducted for International Action Against
the Circumcision of Girls and Women
(INTACT). eV, see also 28 too many (2018).
Ghana: the Law and FGM.

practices against women. Moreover, the
Human Trafficking Act of 2005 (Act
694) which was passed to address the
trafficking of mostly women and chil-
dren and the Criminal Code (Amend-
ment) Act of 2003 (Act 646)45 respond
to articles 4 and 5 of the Maputo Proto-
col.

The Children’s Act of 1998 (Act
560), under section 14 puts the mini-
mum age of marriage at 18, and chil-
dren between 16 and 18 years may
marry under parental consent. This
addresses the related section in article 6
of the Maputo Protocol, despite it not
criminalising the marriage of a child
below 18 years, thereby allowing child
marriages in certain instances. Similarly,
the Intestate Succession Law of 1985
(PNDCL 111) was passed to address the
challenges faced by spouses when either
of them died without leaving a will
disposing of his or her estate. It
responds to article 7 of the Maputo
Protocol, which requires that women
enjoy the same rights as men in the case
of separation, divorce or annulment.
However, some of these provisions do
not meet international standards. To
rectify this shortcoming, the Property
Rights of Spouses Bill 2013 which seeks
to enhance property or estate distribu-
tion upon dissolution of marriage or
death of a spouse, is awaiting adoption
by Parliament at the time of writing.

6 Policy reform or formulation

Generally, the government of Ghana
has not explicitly adopted or amended
its policies or plans to give effect to the

45 Republic of Ghana Criminal Code
(Amendment) Act of 2003 (Act 646).
Amendment of Criminal Code of 1960 (Act
29) paras 97 to 103, Criminal Code of the
Republic of Ghana. 1993. ‘The Criminal
Code (Amendment) Act, 1993.’



Maputo Protocol. Nevertheless, several
policies have been formulated that take
into account provisions of the Maputo
Protocol even if the latter has not been
expressly mentioned in them. As indi-
cated by Garr and Danso (2016),% since
the Maputo Protocol came into force, it
has given direction to institutional, poli-
cy and program development in Ghana.

For instance, the National Human
immunodeficiency virus (HIV) and
acquired immunodeficiency syndrome
(AIDS) and Sexually transmitted infec-
tions (STI) Policy of Ghana mentions
the African Charter.*” Relevant to the
Maputo Protocol, the policy seeks to
promote the wellbeing of people,
prevent discrimination on the grounds
health or HIV status, reduce mother to
child transmission of HIV, and guaran-
tees the rights of affected people.

The policies that implicitly take
account of the Maputo Protocol include
Ghana’s Medium-term Plans. These are
the Ghana Poverty Reduction Strategy
(2002-2005), the Growth and Poverty
Reduction Strategy (2006-2009), Ghana
Shared Growth and Development
Agenda (GSGDA) I (2010-2013) and
the GSGDA 1II (2014-2017) and the
‘Agenda for Jobs, Creating Prosperity
and Equal Opportunity for all’ (2018 to
2021).

In the current (2018-2021) Medium-
term Development Plan, key policies
that implicitly respond to the Maputo
Protocol include the policy of free
education for all Ghanaian children up
to senior high school and redefining
basic education to include secondary
education which has made it possible
for more girls to access education. These

46  Garr & Danso (n 31).
47  Government of Ghana. National HIV and
AIDS, STI Policy (2013) 5.
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girls’ education would have been trun-
cated for financial or cultural reasons.
This reflects article 12(1)(a) and 12(2) of
the Maputo Protocol on the right to
education and training. The National
Health Insurance Scheme (NHIS) has
been restructured to improve women’s
access to health services particularly
pregnant women and nursing mothers
who can now walk into any public
health centre and access health care
services for free. The plan also seeks to
introduce a quota system of at least 30
per cent active participation of women
in public appointments and this
responds to article 9 of the Maputo
Protocol on the promotion of women’s
participation in political and decision-
making positions.

There is also the Child and Family
Welfare Policy, which was issued by the
Ministry of Gender, Children and Social
Protection in February 2015. The prima-
ry objective of the Policy is to help
formulate child and family welfare
programmes and activities which can
prevent and protect children from all
forms of violence, abuse, neglect and
exploitation.48 This policy responds to
articles 2 (elimination of discrimination
against women), 3 (right to dignity), 4
(right to life, integrity and security), 5
(elimination of harmful practices) and
12 (right to education and training) of
the Maputo Protocol.

The Ghana’s National Action Plan
(2020-2025) for the implementation of
UN Security Council Resolution 1325
(2000) on Women, Peace and Security,
does not expressly mention the Maputo
Protocol or the African Charter, but it is
in response to UN Resolution and other
international protocols and agreements.

48  Ministry of Gender Children and Social
Protection ‘Child and Family Welfare Policy’
(February 2015).
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It addresses some provisions in the
Maputo Protocol, namely article 4 on
the right to life, integrity and security of
person, article 10 on right to peace, and
article 11 on the protection of women in
armed conflicts.

The Ministry of Gender, Children
and Social Protection (MoGCSP) also
released Ghana’s National Gender Poli-
cy titled ‘Mainstreaming Gender Equali-
ty and Women’s Empowerment into
Ghana’s Development Efforts’ in May
2015. The policy is driven by five objec-
tives, namely, women’s empowerment
and livelihood, women’s rights and
access to justice, women’s leadership
and accountable governance, economic
opportunities for women, and gender
roles and relations.** Similarly, this
policy responds to many articles of the
Maputo Protocol (2, 3, 4, 9, 12 and 13).

Additionally, both the Social
Protection Policy and the Justice for
Children Policy were issued by the
MoGCSP in November 2015. The
Social Protection Policy seeks to main-
stream gender and disability issues in
social protection in keeping with the
policy objectives of the National Gender
Policy.50 The Justice for Children Poli-
cy seeks to ‘establish a well-structured
and coordinated Justice for Children
system that promotes the well-being of
children, prevents violence exploitation
and abuse, protects children from harm
and promotes justice for children’ >
These address articles 5 and 8 of the
Maputo Protocol.

49 MoGCSP ‘National Gender Policy’ (May
2015) viii.

50 MoGCSP ‘Ghana  National  Social
Protection Policy’ (November 2015) 27.

51 MoGCSP ‘Justice for Children Policy’
(November 2015) 17.

The National Health Policy (NHP),
revised in January 2020, has five policy
objectives:52

1) To strengthen the healthcare deliv-
ery system to be resilient;

(i) To encourage the adoption of
healthy lifestyles;

(i) To improve the physical environ-
ment;

(iv)  To improve the socio-economic sta-
tus of the population; and

(v)  To ensure sustainable financing for
health.

This implicitly gives effect, to a large
extent, to article 14(2)(a) of the Maputo
Protocol, which calls upon states to
provide adequate, affordable and acces-
sible health services, including informa-
tion, education and communication
programmes to women especially those
in rural areas.

7 Impact on the judiciary

Generally, international human rights
treaties such as the Maputo Protocol are
not referred to in courts in Ghana.
However, as noted by Nyarko,S3 there
have been instances where the courts
have had to resort to the African Char-
ter. He cites three cases: (1) New Patriotic
Party v Inspector General of Police, in
which, the Supreme Court upheld the
application of the plaintiff based on
provisions including the African Char-
ter; (2) In the case of Ocansey and Others
v The Electoral Commission of Ghana and
Another, although, the Court did not find
a violation of the African Charter, it
commented on it; and (3) In Asare and
Others v Ga West District Assembly &
Another, similarly, the court made refer-

52 Ghana’s Ministry of Health ‘National Health
Policy’ (January 2020) 8.
53  Nyarko (n 22).



ences to articles in the African Charter
in its ruling.54

Also, a major case relating to
women’s spousal rights, Mensah v
Mensah, was decided by the Supreme
Court in 2012 based on the equality
principle.55 However, despite mention-
ing the CEDAW, there was no mention
of the Maputo Protocol.

In the Commissioner, Commission on
Human Rights and Administrative Justice
(CHRAJ) & 2 Ors v Ghana National Fire
Service & Attorney General, decided by the
Human Rights Division of the High
Court of Accra, it is worth noting that
the Maputo Protocol was mentioned by
CHRAJ in its statement of case as first
Applicant. In this case, two women
were fired by the Ghana National Fire
Service (GNFS) because they got preg-
nant prior to having served for three
years.57 CHRADI filed the case on behalf
of these women as part of its mandate as
enshrined in section 9 of the Commis-
sion on Human Rights and Administra-
tive Justice Act of 1993 (Act 456). In
making its argument for the case,
CHRAJ cited international human
rights instruments Ghana had ratified,
including articles 2(c) and (d) of the

54  See Nyarko (n 22) at 104 and 105 for the full
details of the cases.

55 Mensah v Mensah, S.Ct, Civil Appeal No J4/
20/2011.

56  Judgment of the High Court, Accra, Human
Rights Division, in Suit No HR 0063/2017
delivered on 23 April 2018.

57 Statement of Claim, para 2.12, in The
Commissioner, CHRAJ & 2 Ors v Ghana
National Fire Service & Attorney General ~Suit
No HR 0063/2017.
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Maputo Protocol.’8 In the judgment,
the Judge noted the following:59

... this appears to be the first time the issue
of discrimination on the ground of gender
has come up for determination by this
Human Rights Division of the High Court.
Accordingly, resort to international human
rights jurisprudence and that of other
democratic jurisdictions will be necessary,
and  hopefully, helpful in  the
circumstances.

In its ruling, the Court cited key human
rights instruments such as the Interna-
tional Covenant on Civil and Political
Rights (ICCPR), CEDAW, and article
17 of Ghana’s 1992 Constitution in
which equality before the law and
protection from discrimination are
assured as fundamental human rights or
freedoms. The Court ruled in favour of
the first Applicant, stating that Regula-
tion 33(6) of the Conditions of Service
of the GNFS is discriminatory in effect,
unjustifiable, illegitimate and illegal.
The Court also ordered that the two
women be reinstated by the GNFS, and
that the latter pay the women a compen-
sation in the sum of 50 000 Ghana
Cedis (about USD 8260 at the time of
the ruling).

The outcome of this landmark case
constitutes a milestone for the promo-
tion of women’s rights in Ghana, in
terms of domestic case law and aware-
ness creation within the judiciary on the
elimination of all forms of discrimina-
tion against women. It also calls for a

58 Article 2(c) of the Maputo Protocol calls
upon states to ‘integrate a gender perspective
in their policy decisions, legislation,
development plans, programmes and
activities and in all other spheres of life’; and
art 2(d) invites states to ‘take corrective and
positive action in those areas where
discrimination against women in law and in
fact continues to exist’.

59  (sgd.) AK Yeboah, JA, Justice of the Court
of Appeal — Judgment of the High Court,
Accra, Human Rights Division, in Suit no
HR 0063/2017 delivered on 23 April 2018.
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review of internal policies of govern-
ment and private institutions, most of
which are discriminatory against
women, especially when it comes to
women’s reproductive health rights.

8 Awareness and use by civil
society

Drawing on the rights and freedoms
guaranteed in the 1992 Constitution, the
civil society space in Ghana is very
liberal and has been conducive for
rights-based activism and policy advoca-
cy. As a result, the country has a vibrant
and relatively balanced civil society
organisations (CSOs) landscape. The
CSOs have in various ways also cham-
pioned the realisation of the rights and
freedoms in the Constitution. For
instance, the inspiration for the passage
of the Domestic Violence Act came
from the work of a coalition of women'’s
rights organisations in 2005 who initiat-
ed national level public discussion on
the problem of domestic violence.®

CSO engagement on the Maputo
Protocol in Ghana seems robust,
although this is being spearheaded by
only few organisations. In 2020, the
Women in Law and Development Afri-
ca (WiLDAF) embarked on a consulta-
tion with stakeholders, including
government institutions in a bid to
produce a report for Ghana on the
Maputo Protocol by 2021. WilDAF had
previously coordinated the preparation
of the Shadow Report to sixth and
seventh Periodic Report of Ghana on
CEDAW, which was submitted to the
UN Committee on the Elimination of

60 Nyarko (n 22).

Discrimination Against Woman in
October 2014.5!

The Institute for Democratic
Governance (IDEG) in 2014 conducted
a study to audit and monitor compli-
ance of the Government of Ghana to 16
policy frameworks of the AU in order to
establish the extent of compliance and
facilitate a dialogue on addressing chal-
lenges to implementation.%> These 16
instruments included the Maputo Proto-
col. The study observed that citizens
need to be informed about the treaties
and the contribution of such treaties to
their well-being in order to hold their
government accountable for implemen-
tation of the treaties. It concluded that
most citizens did not know about the
protocols and there was the need for
public education. It later disseminated
the report and engaged the Ministry of
Foreign Affairs to popularise the AU
protocols, accordingly.

In the assessment of compliance to
the Maputo Protocol, the study found
that Ghana’s effort was geared towards
combating the marginalisation of
women, ensuring equal access to proper-
ty jointly owned by married couples
through the introduction of the Property
Rights of Spouses Bill and the Intestate
Succession Amendment Law, elimina-
tion of violence against women as well
as the elimination of harmful cultural
practices. The study concluded that
much was being done to address the
various provisions of the Maputo Proto-

61  WIiIDAF ‘NGO Shadow Report to 6th & 7th
Periodic Report of Ghana on CEDAW’
https://tbinternet.ohchr.org/Treaties/ CED
AW/Shared%20Documents/GHA/INT_
CEDAW_NGO_GHA_18396_E.pdf
(accessed 30 October 2020).

62 IDEG Study to Audit and Monitor
Compliance and Implementation of
Protocols, Conventions and Decisions of the
African Union Member States: Ghana
(2014).



col, but more could be done by way of
enforcing the existing laws and also,
resourcing relevant ministries to imple-
ment the policies meant to realise the
objectives of the Maputo Protocol.%

Another CSO engagement on the
Maputo Protocol is a scorecard on the
Maputo Protocol published by the
Gender Centre for Empowering Devel-
opment (GenCED) in January 2019. In
the scorecard, GenCED states that the
document was produced with the collab-
oration and inputs of the MoGCSP and
the Gender Department of the Ministry
as well as the CHRAJ.% The scorecard
examined Ghana’s implementation of
two articles of the Maputo Protocol,
namely, article 4 on the rights to life,
integrity and security of the person and
article 13 on economic and social
welfare rights.%% The scorecard found
that Ghana has the necessary laws and
institutional framework in place as
required by the Maputo Protocol and is
implementing and realising most of the
objectives of the same. However, much
needs to be done by way of enforcing
the current laws, resourcing the institu-
tions to implement policies and speed-
ing up the passage of new laws that
would ensure the full realisation of the
rights in the Maputo Protocol.

To a large extent, although CSOs
have the capacity to champion advocacy
for awareness creation and accountabili-
ty of government in the implementation
of the Maputo Protocol, the majority of
CSOs in Ghana hardly focus on
promoting the implementation of the
Maputo Protocol at national and sub-

63  Asabove.

64  GenCED ‘Ghana scorecard on the Maputo
Protocol’ (2019) 19 http://www.genced.org/
wp-content/uploads/2019/02/ghana-score
card-on-the-maputo-protocol.pdf (accessed
29 September 2020).

65  Asabove.
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national levels. This is also because
funding for the CSO sector in Ghana is
on the decline for many reasons. First,
the sector is largely dependent on donor
funding for its activities and secondly
the country has attained a lower middle-
income status because it has huge oil
resource exploration potential and has
experienced relative political stability. In
addition, one of the key messages of
Ghana’s President, His Excellency
Nana Addo Dankwa Akufo-Addo has
been ‘Ghana Beyond Aid’. Coupled
with these factors, most CSOs in Ghana
do not have core-funding. Instead, they
have limited project-based funding
which does not give them the scope to
carry out such advocacy consistently.

9 Awareness and use by lawyers
and judicial officers

As rightly noted by Nyarko,%® various
law schools in Ghana teach internation-
al law and as such some lawyers will
have knowledge of the Maputo Proto-
col. Secondly, human rights lawyers and
women lawyers in women’s rights advo-
cacy organisations have over the years
demonstrated knowledge of the Maputo
Protocol in their advocacy for policy
and legal reforms. However, as to the
explicit application of the Maputo
Protocol in their cases in law courts,
very little is known. The Ghana Legal
Information Institute has a website with
a repository of cases from the Supreme
Court, the Court of Appeal and the
High Court of Ghana. However, none
of the cases mention the Maputo Proto-
col. Also, as discussed above, Nyarko67
finds that so far only three cases in the
courts have referred to the African Char-
ter. These point to a generally low, or
even inexistent, application of the

66 Nyarko (n 22).
67  Asabove.
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Maputo Protocol in Ghana’s court cases
system.

The above development is disturb-
ing since, as far back as 2007 and 2008,
AfriMap, Open Society Initiatives for
West Africa and IDEG®® and Justice of
the Supreme Court® have attributed the
lack application of the Maputo Protocol
and other international laws to limited
knowledge by judges on international
laws and have advocated for such train-
ing and capacity building.

10 Higher education and academic
writing

Almost all the traditional public univer-
sities offer degree courses in law. These
universities include the University of
Ghana, Legon, the University of
Science and Technology (KNUST),
University of Cape Coast, the Ghana
Institute of Management and Public
Administration (GIMPA). Many private
universities also offer law courses. These
include Central University, Mountcrest
University College, Zenith University
College and Kings University College.

‘While most of these universities
teach international law, which includes
the Maputo Protocol, it is important to
note that in some of the universities the
course on international law is not
cornpulsory.70 Therefore, some law
students may not have knowledge of
international human rights.

68  AfriMap, Open Society Initiatives for West
Africa (OSIWA) and The Institute for
Democratic Governance (IDEG) ‘Ghana:
Justice sector and rule of law’ (2007) 4; see
Nyarko (n 22).

69 E Hanson ‘Judges asked to sharpen skills in
human rights matters’ Ghanaweb 31 March
2008  http://www.ghanaweb.com/public_
agenda/article.php?ID=9713 (accessed
30 September 2015); see Nyarko (n 22).

70  Nyarko (n 22).

The University of Ghana, Legon,
which is the nation’s first and largest
university, officially inaugurated its
Centre for Gender Studies and Advoca-
cy (CEGENSA) in March 2006, with
the aim of ensuring mainstreaming of
gender equity ‘in all aspects of the insti-
tutional culture of the university and
Ghanaian society through high-quality
research, teaching, learning and advoca-
cy’.71 In achieving its objectives,
CEGENSA developed an Affirmative
Action Policy, a Gender Policy and a
Sexual Harassment Policy for the
University, and offers two gender cours-
es, namely ‘Gender Issues in Africa’s
development’ and ‘Gender and Culture
in Africa Studies Program’. These cours-
es are taught at the undergraduate level,
and only provide basic information on
key gender concepts, and not on inter-
national human rights instruments.’?

The establishment of gender units
and gender centres in some universities
in Ghana is a laudable initiative for two
reasons. First, it provides a platform for
the introduction of courses on women’s
rights instruments, including the Mapu-
to Protocol. Second, it promotes gender
mainstreaming in the culture of univer-
sities and educational institutions, espe-
cially in relation to the drafting of
gender policies including policies on
rape and sexual harassment. This is in
line with article 12(1)(c) of the Maputo
Protocol which calls upon states parties
to ‘protect women, especially the girl-
child from all forms of abuse, including
sexual harassment in schools and other
educational institutions and provide for
sanctions against the perpetrators of
such practices’.

71 CEGENSA ‘A centre for change’ www.
cegensa.ug.edu.gh. (accessed 30 October
2020).

72 Asabove.



Furthermore, academic research on
the Maputo Protocol is low, if not
absent, in law faculties and other univer-
sity departments. For instance, out of
10,765 research articles available on the
University of Ghana digital collections
website as of October 2020, only one
article made mention of the Maputo
Protocol. Out of 6,143 doctoral and
masters’ theses available on the same
website, only two masters theses submit-
ted by students of the Legon Centre for
International Affairs and Diplomacy
(LECIAD)73 was based on the Maputo
Protocol.

11 Impact on independent human
rights institutions

The CHRAJ was established in 1993 to
protect human rights and to promote
good governance. The human rights
mandate empowers CHRAJ to protect
the human rights enshrined in the 1992
Constitution.”* Article 218 of the
Constitution of 1992 gives the CHRAJ
the mandate to investigate complaints of
violations of fundamental human rights
and freedoms. CHRAJ was also granted
Affiliate Status during the 56th Ordinary
Session of the African Commission in
2015.

The CHRAJ’s human rights
mandate enjoins it to monitor the imple-
mentation of international human
conventions, such as the Maputo Proto-
col, that have been ratified by Ghana.
CHRAJ has submitted its initial report
to the African Commission, covering

73 The two studies are: Faisal Mutari, ‘The
Declaration on the Elimination of Violence
Against Women and Women’s Right in
Ghana: a study of the implementation of the
2007 Domestic Violence Act’ July 2018 and
Ruth Minikuubu Kaburi, ‘States and the
protection of women in Africa: the
perceptions of women survivors of domestic
violence in Ghana July 2018’.

74  The 1993 CHRAJ Act 456.
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2015 to 2017.7° As part of its public
education and outreach engagements, it
focused on women’s rights and gender
discrimination covering the right to
inheritance by women and children,
dehumanising and harmful widowhood
rites and domestic violence.’®

Accordingly, CHRAJ applies the
African Charter and Maputo Protocol in
its programmes and engagements. In its
reports, CHRAJ refers to some of the
obligations of Ghana in terms of the
African Charter and Maputo Protocol
and follows up on decisions of the Afri-
can Commission and makes recommen-
dations to government based on its
obligations.77

The National Commission for Civic
Education (NCCE) is another independ-
ent state institution established to
promote democracy and good citizen-
ship through educating citizens on their
rights and obligaltions.78 The Research
Department of the NCCE has carried
research focusing on women, some of
which includes research on witchcraft
and human rights of women in Ghana
published on September 2010, and a
study on the role of women in tradition-
al governance in Ghana, published in
November 2011.7°

12 State reporting

The Ministry of Foreign Affairs is
responsible for reporting on Ghana’s
obligations and implementation of inter-
national treaties ratified by the country,
including on the Maputo Protocol. The

75 CHRAJ ‘Initial Report to the African
Commission on Human and Peoples’ Rights’
(2018) 2.

76  As above.

77  Nyarko (n 22).

78  Art 231 of the Constitution.

79 NCCE ‘Research Reports’ available at
https://www.nccegh.org/publications/resea
rch-reports (accessed 30 October 2020).
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Attorney General and the Ministry of
Justice and the sector Ministry, the
MoGCSP play key roles in the develop-
ment of the report. Information is not
readily available on the process of
preparing state reports to the African
Commission. However, the discussion
could draw on the experience of
Ghana’s report to the CEDAW
Committee, as suggested by Nyarko:80

the process commences with a
consultative ~ meeting of  Ministries,
Departments and Agencies (MDAs) and
Civil Society Organisations (CSOs). A
Drafters Committee is then constituted
after which a request is made to various
human rights institutions and the judiciary
to provide information on their sectors. A
Lead Consultant is then engaged to
compile the report. The draft report is
submitted to a validation workshop to
enable MDAs, CSOs and development
partners to discuss and comment on the
draft report before it is finalised.

Ghana has so far submitted two reports
to the African Commission on the
implementation of the African Charter.
The first report was submitted in 1993
for the period 1990 to 1992. The second
report was submitted in 2001 for the
period 1993 to 2000. Since then, no
report has been submitted.

The AG was alerted of Ghana’s
outstanding reports in 2008. Various
committees including inter-ministerial
committees were put in place to ensure
timely reporting, but they have been
unsuccessful due to several challenges,
namely: lack of funds and logistical
support for the coordination of the
Committee, the need for technical
support in terms of capacity building for
personnel of the AG’s Department in
drafting of state reports and poor coordi-
nation.

80 Nyarko (n 22) 109.

Despite this bleak outlook as
concerns the status of Ghana’s reporting
obligations on the Maputo Protocol and
the African Charter, the country has
submitted three reports as part of the
Universal Periodic Review (UPR) of the
UN Human Rights Council (HRC).
These reports were reviewed by the
Human Rights Council during the first
cycle in 2008, the second cycle in 2012
and the third cycle in 2017. Ghana also
has, through its MoGCSP, submitted its
report On Beijing+25 covering a five-
year period (2014 to 2019).81 From this,
one can conclude that Ghana seems to
perform better when it comes to meeting
its reporting obligation for global human
rights instruments, but records signifi-
cant drawbacks as pertains the fulfil-
ment of its reporting obligation for
regional human rights instruments, such
as the African Charter and the Maputo
Protocol.

13 Communications

The African Commission has received
six communications against Ghana.?
None of the communications alleged
violations of the Maputo Protocol. The
AG, which is in charge of relating to the
African Commission and ensuring that
Ghana fulfils its reporting obligation, is
the mechanism responsible for follow-
up of communications and implementa-
tion of recommendations.

81 The report is available here https://www.
uneca.org/sites/default/files/uploaded-doc
uments/Beijing25/ghana-beijing25_report.
pdf (accessed 30 October 2020).

82  Dr Kodji Kofi v Ghana Communication 6/88;
Coordinating Secretary of the Free Citizens
Convention v Ghana Communication 4/88;
International PEN v Ghana Communication
93/93; Abubakar v Ghana (2000) AHRLR 124
(African Commission 1996); Alfred B Cudjoe v
Ghana Communication 221/98; Tsatsu
Tsikata v Ghana Communication 322/06.



14 Special mechanisms and
promotional visits of the
African Commission

The African Commission held one of its
sessions in Accra, Ghana in 2008, a year
after Ghana had ratified the Maputo
Protocol. According to sources at the
AG, no other promotional visits have
been embarked upon by special mecha-
nisms of the African Commission.
Ghana has also had a commissioner on
the African Commission called Profes-
sor Emmanuel Victor Oware Dankwa
for 12 years (1993 to 2005) who was
Vice-Chair, Chair and Special Rappor-
teur on Prisons, Conditions of Deten-
tion and Policing in Africa.

15 Factors that may impede or
enhance the impact of the
Maputo Protocol

Several hurdles prevent Ghana from
maximising the opportunities available
to strengthen the impact of the Maputo
Protocol. The following are some of the
critical factors that are impeding the
impact of the Maputo Protocol in
Ghana.

15.1 Awareness in key sectors

African regional instruments seem not
to enjoy high levels of visibility and
awareness in several sectors of the coun-
try, including within government insti-
tutions, as compared to other global
human rights instruments. As a result,
there is a lack of knowledge about the
Maputo Protocol. An example of this is
the judiciary, where judges have cited
other human rights instruments in deter-
mining cases, but not the Maputo Proto-
col.
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15.2  Civil society engagement

CSOs in Ghana, just like government
institutions, seem more active on global
spaces rather than African spaces when
it comes to human rights instruments.
However, CSOs that work at the inter-
national level with either the UN or AU
are aware of the Maputo Protocol and
use it in their advocacy efforts. CSOs
that have very little interaction with
these international platforms are unable
to use the Maputo Protocol in their
work to influence the promotion of
women’s rights in the country.

15.3 Capacity building

Government officials occupying key
positions require capacity building to
participate in activities of the African
Commission including meeting report-
ing obligations. Such capacity-building
efforts must be sustained, considering
periodic change in government which
usually implies that new officers are
appointed to head government institu-
tions. Change in government also leads
to change in priorities for government
sectors.

15.4 Clarity on reporting obligation

There is lack of clarity among govern-
ment institutions on the state’s channel
of communication with the African
Commission and the specific institution
in charge of meeting Ghana’s reporting
obligations. Such lack of clarity impacts
negatively on the capacity of state insti-
tutions to collaborate among them-
selves, and also the capacity of CSOs to
engage state institutions. The AG ought
to provide the much-needed clarity on
this issue, so as to ensure synergy in its
efforts and the activities of CSOs and
other government institutions geared
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towards the implementation of the
Maputo Protocol.

15.5 Funding

Lack of funding constitutes a major
challenge when it comes to building the
capacity of the government and CSOs to
take active roles in engaging with the
Maputo Protocol. The meagre budget
allocation to the MoGCSP constitutes a
major challenge in terms of the Minis-
try’s ability to tackle head on, gender
issues which require urgent attention.
Similarly, the AG’s Department is
unable to fulfil its mandate on regional
human rights instruments due to lack of
resources. Further, most donor funding
is linked to activities of the UN and
other global instruments. This situation
creates discrepancies which are evident
in how often the state meets its reporting
obligations towards international instru-
ments versus the complete lack or delay
in meeting reporting obligations towards
the Maputo Protocol and the African
Charter. Basically, engaging in process-
es for regional instruments loses its
appeal when funds are non-existent.

15.6 The role of the media

Many Ghanaian media practitioners do
not make reference to the Maputo
Protocol and regional human rights
instruments when writing or reporting
on women’s issues, a situation which
might be a reflection of the low level of
engagement, advocacy and use of such
instruments by CSOs. The Ghana Jour-
nalists Association (GJA) yearly awards
has a category for ‘Human Rights
Reporting, Women and Children’,
which could provide an opportunity
within the media landscape to sensitise
journalists on reporting women’s rights
from a human rights perspective, with
the inclusion of provisions of the Mapu-

to Protocol. It is necessary to educate
the media about the Maputo Protocol
since they need to understand the latter
before being able to use it in their work.

16 Conclusion

Although Ghana has made some
progress when it comes to women'’s
rights, the implementation of the Mapu-
to Protocol has not been effective. The
full and effective implementation of the
Maputo Protocol has been impeded by
several factors mentioned above, includ-
ing the lack of domestication and failure
of the legal system to use the Maputo
Protocol in deciding cases relating to the
violation of women’s rights. State offi-
cials within government institutions,
lawyers, judges and CSOs who are
supposed to use the Maputo Protocol,
have very little and often no knowledge
of the same. In addition, due to the lack
of clarity within government Ministries
as to who is the main institution respon-
sible for reporting, Ghana has defaulted
in its reporting obligations on the Afri-
can Charter and the Maputo Protocol to
the African Commission. The Maputo
Protocol is an important instrument that
should be domesticated, implemented
more explicitly and placed at the fore-
front of advocacy on women’s rights in
Ghana. If Ghana is to excel in the devel-
opment of women and the protection of
their rights, there must be allocation of
both human and financial resources for
this purpose.



THE IMPACT OF THE
MAPUTO PROTOCOL IN

KENYA

*

Josephat Kilonzo

1 Introduction

On 27 August 2010, the Kenyan people
ushered in a transformative Constitution
which engenders their aspiration for a
society that is founded on essential
values of human rights, equality,
democracy, freedom, social justice, and
the rule of law.! In particular, the
Constitution has outlined numerous
gains for women in matters such as
elimination of gender discrimination,
citizenship, gender equity with the elec-
toral and political sphere, protection of
women'’s land and property rights, and
equal rights during and after dissolution
of marriage.

Importantly, the Constitution recog-
nises Kenya’s place within the interna-
tional community and its commitment
to the obligations that accrue from inter-
national treaties and customary law.
The Constitution provides that ‘the
general rules of international law shall
form part of laws of Kenyal’2 and that
‘any treaty or convention ratified by
Kenya shall form part of the laws of

*  LLB (Moi University), LLM (HRDA) (UP);
Doctoral candidate, Centre for Human
Rights, Faculty of Law, University of
Pretoria.

1 The Preamble of the Constitution of Kenya
2010.

2 Constitution of Kenya 2010 art 2(5).
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Kenya’ under the Constitution.? Due to
the prevailing constitutional dispensa-
tion in Kenya, the international obliga-
tions arising from the Protocol to the
African Charter on Human and
Peoples’ Rights on the Rights of
Women in Africa (Maputo Protocol)
have to be adhered to by the country to
the extent that the Maputo Protocol
forms part of the laws of Kenya.

The country has significantly
progressed in the protection of the rights
of women as contemplated under the
Maputo Protocol. Notably, since 2016,
the judicial system is showing a better
appreciation of Kenya’s obligations
under the Maputo Protocol while the
civil society, human rights institutions
and academics, among others, continue
to take positive steps towards protecting
the rights of women as demonstrated in
this report. Although the government
has taken systematic measures through
enactment and implementation of legis-
lation and policy, there are significant

3 Constitution of Kenya (n 2) art 2(6). See also
Supreme Court decision in Mitu-Bell Welfare
Society v Kenya Airports Authority; Initiative
for Strategic Litigation in Africa (ISLA)
Petition 3 of 2018, para 135 “The Supreme
law in Kenya is the Constitution and if any
general rule of international law or Treaty
ratified by Kenya is inconsistent with the
Constitution, the Constitution prevails.’
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challenges and gaps that hinder the full
realisation of the rights under Maputo
Protocol.

2 Ratification of Maputo
Protocol*

As a show of commitment to human
rights promotion and protection, Kenya
ratified the African Charter on Human
and Peoples’ Rights (African Charter)
on 23 January 1992 and deposited the
instruments of ratification on 10 Febru-
ary 1992. While Kenya signed the
Maputo Protocol on 17 December 2003,
it ratified it on 6 October 2010, and
deposited the instruments of ratification
on 13 October 2010. The country rati-
fied the Maputo Protocol in October
2010 against the backdrop of lobby
groups’ pressure.” This was barely two
months after the promulgation of the
Constitution.

The government took seven years to
ratify the Maputo Protocol since it had
certain concerns on some of its provi-
sions such as article 10 that requires
governments to reduce their military

4 This section largely reflects the contents of
C Bosire and others ‘The impact of the
African Charter and the Maputo Protocol in
Kenya’ in Centre for Human Rights The
impact of the African Charter and the Maputo
Protocol in selected African states (2012);
ST Griffith & P Ogendi ‘The impact of the
African Charter and the Maputo Protocol in
Kenya’ in VO Ayeni (ed) The impact of the
African Charter and the Maputo Protocol in
selected African states (2016) because the
history of ratification of Maputo Protocol by
Kenya has not changed.

5 The ratification of the Maputo Protocol by
Kenya coincided with the ‘Africa Women’s
decade’ which was organised by the African
Union and was hosted in Nairobi. FIDH
‘Kenya: Concrete steps required to demon-
strate government’s will to respect women’s
rights’ 11 October 2010 http://www.fidh.
org/Kenya-Concretesteps-required-to-
demonstrate (accessed 12 November 2020).

budget so as to use the resources to facil-
itate women’s development.6 Further
article 14(2)(c),” being interpreted as
potentially  allowing abortion, is
outlawed by article 26 of the Constitu-
tion of Kenya of 2010.8 Kenya thus
entered a reservation on this provision
as it was contrary to the country’s
Constitution. The Kenya National
Commission on Human  Rights
(KNCHR) which is the body mandated
to ensure the protection and promotion
of human rights in Kenya, has advocat-
ed for the Kenyan government to lift its
reservation on article 14(2)(c) of the
Maputo Protocol in its yearly reports to
the President of Kenya.

3 Domestication’

Pursuant to article 2(6) of the Constitu-
tion, the Maputo Protocol forms part of
the Kenyan law. In its usage, it plays
second fiddle to the Constitution
because the latter is the supreme law of
Kenya.10 The Constitution contains a
progressive bill of rights that espouses a

6 Griffith & Ogendi (n 4) 116.

7 ‘State Parties shall ensure that the right to
health of women, including sexual and
reproductive health is respected and
promoted. This includes the right to decide
whether to have children, the number of
children and the spacing of children.” See
also, the General Comment 2 on art
14(1)(a)(b)(c) & (f) and art 14(2)(a) & (c) of
the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of
Women in Africa available at https://www.
achpr.org/public/ Document/file/English/
achpr_instr_general_comment2_rights_of w
omen_in_africa_eng.pdf.pdf (accessed
3 March 2021).

8 Parliament of the Republic of Kenya
‘National Assembly Official Report’ 13 April
2005, 644-646.

9 This section largely reflects the contents of
Bosire and others (n 4) because the history of
domestication of Maputo Protocol by Kenya
has not changed.

10 Constitution of Kenya (n 2) art 2(1) ‘the
Constitution is the supreme law of the
Republic.” See also Supreme Court decision
in Mitu-Bell Welfare Society v Kenya Airports
Authority; Initiative for Strategic Litigation in
Africa (ISLA) Petition no 3 of 2018, para 135



litany of justiciable rights. For instance,
article 43 on socio-economic rights adds
Kenya to a list of few countries in Africa
to recognise justiciability of socio-
economic rights in the constitution.!!

The adoption of the 2010 Constitu-
tion was the culmination of a long strug-
gle to embed constitutional reforms,
respect for the rule of law and human
rights in Kenya. The African Charter
and other human rights instruments
such as the Maputo Protocol informed
the political and constitutional reform
agenda in the run up to the adoption
and promulgation of the Constitution in
2010.'2 The African Charter provisions
were incorporated in the repealed
constitution through a raft of amend-
ments and political truce actions such as
the introduction of multi-party democra-
cy in 1992,13 gender considerations in
nominating members of parliament,14
and the addition of ‘sex’ as one of the
grounds for prohibition of discrimina-
tion.!> Suffice to add that these rights
form part and parcel of the current
Kenyan Constitution.

‘The Supreme law in Kenya is the
Constitution and if any general rule of
international law or Treaty ratified by Kenya
is inconsistent with the Constitution, the
Constitution prevails.’

11 South Africa and Ghana remain some of the
few countries that recognise socio-economic
rights within their constitutions. See
JC Mubanguzi ‘Constitutional protection of
socio-economic rights’ (2006) 2 African
Journal of Legal Studies at 1 as quoted in
Griffith & Ogendi (n 4).

12 GK Kuria ‘The rule of law in Kenya and
status of human rights’ (1991) 16 Yale Journal
of International Law 217. See also Bosire and
others (n 4) 67.

13 Sec 1A of the 1969 Constitution (Act 5).

14 Sec 82(3) of the 1969 Constitution.

15 Statutes such as the Children’s Act make
direct reference to the UN Convention on the
Rights of the Child. Sec 7(2) of the Act
provides that: ‘Every child shall be entitled to
free basic education which shall be
compulsory in accordance with Art 28 of the
United Nations Convention on the Rights of
the Child’.
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Many present-day statutory laws
borrow heavily from the Maputo Proto-
col. They include the Protection Against
Domestic Violence Act 2015, Marriage
Act 2014, Matrimonial Property Act
2014 and Kenya National Commission
of Human Rights Act 2011. The other
treaty that continues to influence legisla-
tion and policy is the Convention on the
Elimination of All Forms of Discrimina-
tion Against Women (CEDAW).10
There is also a litany of policy formula-
tions as illustrated below that greatly
draw inspiration from the Maputo
Protocol.

4 Legislative reform or adoption

As already noted, the promulgation of
the Constitution of Kenya heralded a
new era for the promotion and protec-
tion of human rights in Kenya. Ever
since the promulgation of the Constitu-
tion on 27 August 2010, there have been
numerous developments on the legisla-
tive front aimed at mainstreaming
gender values that directly and indirect-
ly contribute to the realisation of the
rights in the Maputo Protocol.

The Constitution of Kenya 2010
enshrines within its articles many of the
aspirations and provisions that are
captured in the Maputo Protocol. Prior
to the adoption of the Constitution, the
Maputo Protocol was a trigger for wide
ranging reforms in various sectors of the
Kenyan legal structure. The enactment
of the Sexual Offences Act 3 of 2006
that affords protection to victims of
sexual offences was a milestone towards
the implementation of the Maputo

16  The Protection against Domestic Violence
Act 2 of 2015 https://ke.boell.org/sites/def
ault/files/uploads/2015/08/protectionagain
stdomesticviolenceact_2015_1.pdf (accessed
12 November 2020). See also Griffith &
Ogendi (n 4) 116.
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Protocol. The Act substantively defined
the whole spectrum of rape and simpli-
fied the rules of evidence to afford better
protection to the victims of this heinous
crime that robs the victims of their

dignity.

At the time of the adoption of the
Constitution in 2010, many of those
opposed to its passage among them the
Catholic Church based their opposition
on its provisions on abortion. Article
26(4) of the Constitution provides that
abortion is not permitted unless in the
opinion of a trained health professional
there is need for emergency treatment,
or the life or health of the mother is in
danger or if permitted by any other law.
The contest was delicately balanced to
capture the aspirations of the Maputo
Protocol and the religious protest it had
attracted in Kenya. Section 6 of the
Health Act of 2017 provides for the right
to reproductive health which includes
the right to be ‘informed about and have
access to reproductive health services
including to safe, effective, affordable,
and acceptable family planning servic-
es.” The recent attempts to introduce a
Reproductive Health Bill into the Senate
have, however, met opposition from
quarters such as the National Council of
Churches of Kenya.17 Based on the
opposition facing the adoption of the
Reproductive Health Bill, it is evident
that challenges to realisation of repro-
ductive health as contemplated under
Maputo Protocol still exist.

In addition to pieces of legislation
such as Human Immunodeficiency
Virus (HIV) Prevention and Control Act
of 2006 and the Environmental Coordi-

17  The Bill was introduced in the Senate by
Nakuru County Senator Susan Kihika but
faced a lot of opposition by various actors
under the auspices of it allowing immorality,
abortion etc.

nation and Management Act of 1999
which were enacted prior to the promul-
gation of the Constitution, some of the
pieces of legislation adopted under the
new constitutional dispensation that
give effect to Maputo Protocol include
the Prohibition of Female Genital Muti-
lation Act 2011, Land Act 2012, Land
Registration Act, Marriage Act 2014,
Matrimonial Property Act 2014, the
Protection Against Domestic Violence
Act 2015, the Legal Aid Act 2016, the
Community Land Act 2016, and the
Health Act 2017.

The Prohibition of Female Genital
Mutilation Act 2011 seeks to root out
the culture and practice of female geni-
tal mutilation.!8 Despite the enactment
of the Act, clandestine practices of
female genital mutilation in several
communities such as the Abakuria,
Abagusii and the Maasai still subsist to
date.!® The Marriage Act 2014 and the
Matrimonial ~ Property Act 2014
promote the equality of women and
men during and after the dissolution of
marriage in line with article 45 of the
Constitution and the Maputo Protocol.

The Protection Against Domestic
Violence Act 2015 provides a frame-
work of ensuring safety for women who
are the major victims of domestic
violence while at the same time ensuring
that the violators of the victims’ human
rights are brought to book. Unfortunate-
ly, the regulations that are envisioned
under the Act to give effect to its provi-
sions have not been adopted thus leav-
ing an enforcement gap. Further, the
government is yet to allocate enough
resources for the full implementation of

18 The Prohibition of Female Genital
Mutilation Act 32 of 2011.

19 S Kimani et al ‘Female genital mutilation/
cutting: Emerging factors sustaining
medicalization related changes in selected
Kenyan communities’ (2020) 15(3) PloS One.



the Act. The Legal Aid Act of 2016
provides an avenue for women, espe-
cially indigent and vulnerable women,
to access justice. However, regulations
that are required to give effect to the Act
are yet to be adopted.

The Land Act 2012 and Land Regis-
tration Act are progressive acts that
provide for the protection of women’s
interest in land. However, the Land
Laws (Amendment) Act of 2016
watered down the protection of
women’s rights to land and property.
Pursuant to the Land Laws (Amend-
ment) Act of 2016, spousal rights over
matrimonial property are no longer
considered as overriding as was the case
initially under section 28 of the Land
Registration Act. Section 93 of the Land
Registration Act which provided for the
requirement of spousal consent before
charging or transfer of land was deleted
and replaced with another phrasing that
reads as follows:

. if a spouse obtains an interest in land
during the subsistence of a marriage for the
co-ownership and use of both spouses or
all spouses, such property shall be deemed
to be matrimonial property and shall be
dealt with under the Matrimonial Property
Act.

However, even if the law has changed,
the practice has not changed in terms of
the requirement to provide spousal
consent in case one intends to charge or
transfer land. While these amendments
appear subtle, they are a clawback on
rights of women to land and property.

The Community Land Act of 2016
and Community Land Regulations of
2017 are progressive as regards women’s
right to land. Section 30 of the Act
provides that women, men, youth,
minorities, persons with disabilities and
marginalised groups ‘have right to equal
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treatment in all dealings in community
land.” Notably section 30(5) of the Act
provides that ‘every man or woman
married to a member of a community
shall gain automatic membership of the
community.” These provisions are
progressive and instrumental to the
protection of rights of women to land
and property considering that in Kenya,
70 per cent of land is communal land.

Despite the progress on legislative
enactment and reform, there have been
futile attempts by the Parliament of
Kenya to legislate on the two thirds
agenda that seeks to ensure that parlia-
ment does not have more than two
thirds from one gender.20 Whipping by
political parties and a litany of court
orders have not served the intended
purpose of enacting a law that will help
in the implementation of the constitu-
tional decree. In 2021, the Chief Justice
Honourable David Kenani Maraga was
served with six petitions all seeking him
to advise the president to dissolve parlia-
ment on grounds that it had failed to
enact the law within the stipulated time-
frame. Invoking article 261(7) of the
Constitution, the Chief Justice transmit-
ted the advice to the president reigniting
yet another court battle that moved to
the High Court of Kenya for determina-
tion.?! The whole gender issue was
reduced to a battle of wits as to what the
word ‘shall’ means as used in article
261(7) of the Constitution of Kenya. At

20  The Chief Justice’s advice on the dissolution
of parliament dated 21 September 2020 notes
the failed attempts made by the Parliament
of Kenya to legislate on the two thirds act.
Despite whipping from within and without
parliament by the political party leaders this
has not come to pass.

21 Business Daily, Judge freezes Maraga’s
Parliament dissolution advisory 25 Septem-
ber 2020 https://www.businessdailyafrica.
com/bd/economy/judge-freezes-maraga-s-
parliament-dissolution-advisory-2371660
(accessed 3 March 2021). The cases are still
pending before the High Court of Kenya as
at 3 March 2021.
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the time of writing, the matter was still
pending in the High Court of Kenya.

Following the divisive 2017 election
in Kenya and the handshake that
brought about a truce between the two
main contenders in the race, President
Uhuru Kenyatta and former Prime
Minister Raila Amolo Odinga, that
birthed the Building Bridges Initiative
(BBI), there have been a number of
recommendations made by the BBI
Committee.”? Some of the recommen-
dations require policy formulations,
legislative interventions and even a
referendum to amend the Constitution.
Some of the proposed policies will have
far reaching effects on the realisation of
the rights of the Maputo Protocol and
indeed several constitutional require-
ments. The requirement to enact a
National Policy Guide on Citizen
Education will equip the citizens,
including women, with skills, expansion
of knowledge and in the end improve
the quality of life of Kenyans.

5 Policy reform or formulation

In the ordinary Kenyan legislative jour-
ney, policy formulation is a critical
stage. Various government departments
and agencies formulate policy state-
ments that inform a legislation of a
substantive Act with the exception of
self-executing policies. There are various
policies that cover rights enshrined in
the Maputo Protocol. The following
policies and their impact on the realisa-
tion, protection, promotion and safe-
guarding of women rights are worth
mentioning.

22 Available at www.bbi.go.ke; Final 19
October 2020 Designed Steering Committee
Report Formatted Edition (filesusr.com)
(accessed 3 March 2021).

The Kilimanjaro Campaign that
was launched in the year 2015 with a
focus on mainstreaming Global and
Regional Movement on Women Land
Rights has led to the adoption of the
Rural Women’s Land Rights Charter by
the Ministry of Lands of the Republic of
Kenya. The Charter that was adopted in
the year 2016 espoused the concerns,
issues and aspirations of women living
in rural Kenya with regards to land.
Land-based livelihoods are at the centre
in rural Kenya and therefore a denial of
this essential commodity is tantamount
to subjecting the women to starvation.
The Charter identified ten reform areas
that formed key recommendations
necessary for securing the land rights for
women living in rural areas. The recom-
mendations are: involvement of women
in land governance from the local level,
enacting of policy on women and rights,
engendering of land administration and
governance, strengthening women’s
access to ownership of land, regulation
of acquisitions of land that affects
women, access to formal and informal
justice to women concerning their land
rights, social inclusion for women with
disability and those suffering from such
endemic diseases as HIV/AIDS to land,
protection of land rights activists for
women who are subject of ridicule, and
accountability in the delivery of the
demands as captured in the charter. The
mainstreaming and realisations of these
aspirations will ensure that women have
access to land through individual and
joint titling and thus accord them an
invaluable source of livelihood.

Kenya adopted the National Policy
on Gender and Development in 2019.23
The policy was spearheaded by the
Ministry of Public Service, Youth and
Gender and the National Gender and

23 Sessional Paper 2 of 2019.



Equality Commission. The policy seeks
to create a just, fair and transformed
society free from gender-based discrimi-
nation in all spheres of life. The policy
seeks to ensure that women are involved
in key aspects of labour and employ-
ment, education, health, land, housing,
agriculture, environment and natural
resources, peace and security, govern-
ance, information and communications
technology (ICT) and respect for human
rights. The policy has tasked both the
national and county governments and
other state agencies, organs and inde-
pendent commissions and offices with
ensuring its implementation, integration
and realisation of the policy.

Kenya launched the Kenya Nation-
al Action Plan on International
Women’s Day 2016. The Action Plan
was launched on 8 March 2016. It was
primarily created to provide a frame-
work for the steady implementation and
realisation of the United Nations Securi-
ty Council Resolution 1325 (UNSCR
1325). The Action Plan encompasses
the pillars of participation and promo-
tion, prevention, protection and relief
and recovery. The Action Plan will
ensure that women do not suffer the
greatest violations during conflicts and
victims of events such as the post-elec-
tion violence in Kenya are accorded the
necessary physical and psychological
medical support. It also aims to save the
women from the scourge of lack of
financial independence that leaves them
vulnerable to atrocities such as domestic
violence.

Lack of awareness and access to the
judiciary is also a key hindrance
towards achieving justice for all. In this
regard, the Alternative Justice Systems
Baseline Policy and Policy Framework
were adopted in August 2020. This poli-
cy is a momentous step towards the
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transformation of the judiciary that the
Constitution of Kenya 2010 set out to
achieve. The policy seeks to ensure
expeditious justice for all Kenyans,
including women.

The Ministry of Energy in Kenya
also adopted a Gender Policy. The Poli-
cy that was launched in November 2019
seeks to, among others, raise awareness
on gender, change attitudes and incul-
cate a gendered work culture in this very
important sector. The energy sector is a
key element in the development agenda
of any country. This policy is therefore
timely in ensuring that equal opportuni-
ties are available to all practitioners and
Kenyans. The policy will go a long way
in providing a framework for all state
and non-state agencies to mainstream
gender in all the projects that they
undertake under the energy sector. The
policy follows in the footsteps of its role
models and partners such as the African
Union, the New Partnership for Africa’s
Development (NEPAD) and the
Economic Community of West African
States (ECOWAS) Centre for Renewa-
ble Energy and Energy Efficiency that
have gender policies as part of their
working structures.

In addition, the National Policy for
the Prevention and Control of HIV/
AIDS and Sexually Transmitted Infec-
tions (STIs) which was adopted under
the HIV Prevention and Control Act of
2006 in 2016, focuses on the prevention
of HIV Infections among key popula-
tions in Kenya.”* These policies are
human rights based and acknowledge
and seek to enforce key provisions of
various international instruments on
prevention of infections of the above
diseases.

24  The Policy was launched in March 2016 by
the Ministry of Health.
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The Ministry of Lands formulated
the National Land Policy in 2009 with
the aim of guiding the country towards
efficient, sustainable and equitable use
of land for prosperity and posterity.25
Arising from the policy, several acts
concerning land such as the Land Act,
the Land Registration Act and the
enabling regulations have been enacted.
The Land Registration Act for instance
recognises the important role that land
plays for critical economic, social and
cultural development. The act entails
overriding interests towards any transac-
tion on land and, among others,
requires several consents such as spousal
consent to sell, transfer and charge land.
These legal requirements that derive
their lifeline from the National Land
Policy of 2009 have gone a long way in
ensuring equality, equity and according
women a lifeline to wunleash their
economic and social potential.

In realisation of the toll and the seri-
ousness of sexual violence in Kenya and
committed to implementing the right to
the dignity of women, Kenya drafted
the National Guidelines on Manage-
ment of Sexual Violence in Kenya,26 to
give general guidance on management
of sexual violence in Kenya. These
Guidelines have a keen focus on medi-
cal, psychological and legal needs of the
survivors of sexual violence. Sexual
violence robs the victims, mostly
women and children, of their dignity
and therefore the guidelines offer
grounds for ensuring comprehensive
care for the victims.

The state has also enacted the
National Housing Policy,27 which is a
right step in implementing the Constitu-

25  Sessional Paper 3 of 2009 on National Land
Policy.

26  3rd Edition published in 2014.

27  Sessional Paper 3 of 2016.

tional requirement in article 43 on
accessible and adequate housing and to
reasonable standards of sanitation. The
Policy that is updated from edition to
edition seeks to enable low income
households to access housing, basic
services and infrastructure necessary for
healthy living in urban and pre-urban
areas. The policy also seeks to provide a
framework for slum upgrading. Suffice
to note that a vast majority of single
mothers have low income status, dwell
in the slum areas like Kibera within the
Nairobi City County and cannot afford
decent housing. The policy comes in
handy and helps in the realisation of one
of the Big Four Agenda of the President
of Kenya. Despite the policy and other
progressive measures to enhance the
right to housing and property rights,
women and other members of their
families still face forced evictions. In the
recent past, and during the global coro-
navirus pandemic, women and children
were evicted in the Kariobangi and Ruai
areas of Nairobi City County despite
court orders in the form of injunctions
against the intended evictions.

Article 43 of the Constitution of
Kenya provides for several socio-
economic rights. Among the rights are
the rights to highest attainable standards
of health, food, social security, clean
and safe water, accessible and affordable
housing. In this regard, President
Kenyatta developed the Big Four Agen-
da that is geared towards creating jobs
that will ultimately improve the people’s
standards of living and enable them to
meet their basic needs. The key themes
of the agenda are enhancing manufac-
turing, food security and nutrition,
universal health coverage and affordable
housing. However, the prospect of real-
ising the Big Four Agenda is hindered
by many challenges such as corruption,
delays and the COVID-19 pandemic.



6 Court judgments

Courts in Kenya continue to build up
judicial philosophy that borrows more
from the provisions of the Maputo
Protocol when deliberating on legal
issues surrounding the rights of women
in Kenya. Various judicial officers have,
therefore, invoked and relied on the
provisions of the Maputo Protocol while
deliberating over issues such as political
representation, equality, discrimination
of women, abortion, maternal health
care and human dignity as demonstrat-
ed in this part.

In March 2017, following a petition
presented by the Center for Rights Educa-
tion and Awareness and 2 others v Speaker
the National Assembly & 6 others, the High
Court issued a declaration that the
National Assembly and the Senate had
failed in their constitutional obligation
to bring into force the constitutional
principle that not more than two thirds
of the members of the two houses, the
National Assembly and the Senate,
should be of the same gender.28 The
court arrived at this decision having
been persuaded by the Kenya Human
Rights Commission which invoked
Kenya’s international obligations to
uphold equality in political representa-
tion entrenched in article 9(1)(a) of
Maputo Protocol.

Regarding discrimination, the provi-
sions of the African Charter played an
important role in a petition that was
brought before the High Court of Kenya
in 2016 challenging the constitutionality
of the criminalisation of homosexual
conduct. However, the petitioners were
unsuccessful in arguing that the crimi-
nalising sections (162 and 165) of the

28  Centre for Rights Education and Awareness & 2
others v Speaker the National Assembly & 6 others
(2017) eKLR
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Penal Code contravened assorted rights
entrenched under the African Charter
including the rights to elimination of
discrimination on the grounds of sexual
orientation.?’

In May 2018, the Federation of
Women Lawyers, while relying on arti-
cle 7 of the Maputo Protocol, moved the
High Court to challenge the constitu-
tionality of section 7 of the Matrimonial
Property Act (MPA) in Kenya. On the
one hand, section 7 of the Act provided
for the division of matrimonial property
solely on the grounds of contribution,
but also based on the principles of
gender equality. On the other hand, arti-
cle 7 of the Maputo Protocol contem-
plates that both men and women shall
enjoy the equitable sharing in property
owned jointly as a result of the
marriage. As such, the court was tasked
with establishing whether section 7 of
the MPA was unconstitutional. The
Constitutional Court in its deliberation
proceeded to dismiss the petition on a
finding that section 7 of the MPA was
constitutional.3°

With regard to maternal health care,
the High Court of Kenya, early in 2018,
also awarded damages of Kshs.
2,500,000 (about USD 22,500) to the
petitioner in J O O v Attorney General & 6
others based on the declaration that the
petitioner’s right to dignity was violated.
The court relied on different provi-
sions3! of the Maputo Protocol to estab-
lish that the verbal abuse meted against
the petitioner when they sought mater-

29 EG & 7 others v Attorney General; DKM & 9
others (Interested Parties); Katiba Institute &
another (Amicus Curiae) para 65 & 400.

30  Federation of Women Lawyers Kenya (FIDA) v
Attorney General & another (2018) eKLR para
59.

31 The Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of
Women in Africa, art 2(1), 3(4), 4(1), 4(2)(b),
5, 14(1).
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nal health care from the fifth respondent
(Bungoma County Referral Hospital) in
that case contravened the right of
respect of dignity that is inherent to all
human beings.32 Further, in Federation of
Women lawyers & 3 others v Attorney
General & 2 others, the High Court
upheld the provisions of the Maputo
Protocol regarding the right of women
of reproductive age to safe abortion in
the event the pregnancy threatens the
life and health of the mother or the
foetus. The decision was also accompa-
nied by the orders for compensation of
the family of a victim who lost her life
because of unsafe abortion.33

The High Court in National Gender
& Egquality Commission & another v Judi-
cial Service Commission & 2 others (2017)
affirmed the equality between men and
women relying on article 27 of the
Constitution and article 8 of Maputo
Protocol which provides that ‘women
and men are equal before the law... and
that states should take appropriate
measures to ensure effective access by
women to judicial and legal services
including legal aid.”®* The Petitioners in
this case argued that based on the two-
thirds gender principle under article
27(8) of the Constitution ‘there should
have been another female judge recom-
mended for appointment to the Supreme
Court instead of Hon. Justice Lenao-
la.’3® The nomination of Justice Lenao-
la to the Supreme Court meant that of
the seven judges constituting the Court,

32 JO O (also known as J M) v Attorney General &
6 others (2018) eKLR.

33 Federation of Women Lawyers (Fida — Kenya) &
3 others v Attorney General & 2 others (n 31);
East Africa Center for Law & Justice & 6 others
(Interested Party) & Women’s Link Worldwide &
2 others (Amicus Curiae) (2019) eKLR.

34 National Gender & Equality Commission &
another v Judicial Service Commission & 2 others
(2017) eKLR para 31.

35  National Gender & Equality Commission &
another v Judicial Service Commission & 2 others
(n 35) para 22.

five would be men and two would be
women.

However, the High Court held that
considering other provisions of the
Constitution, the Judicial Service
Commission Act 2011 and the Supreme
Court’s jurisprudence, the Judicial
Service Commission was not in breach
of the Constitution following the recom-
mendation of Honorable Justice Lenao-
la as a judge of the apex court.3% The
High Court stated:37

It would have been ideal to recommend a
woman for appointment, but that is not to
say an ideal situation is the same as a clear
breach of the Constitution or the law on
the two-thirds gender. Even if one applied
a mathematical formula to the question at
hand, the result would invariably have
been the same, that two-thirds is 5 while
one-third is 2. The number of judges being
uneven, the figure can only be approximate
and not exact. The 1st respondent cannot
be blamed for that.

Further, in the case of the Coalition on
Violence Against Women & 11 others v
Attorney General & 5 others,® which relat-
ed to violence against women during the
2007-2008 post-election violence in
Kenya, the High Court in December
2020 held that sexual violence was an
infringement on the right to life under
article 4 of the Maputo Protocol. The
court relied on Shri Bodhisattwa Gautam
v Miss Subhra Chakraborty 1996 AIR 922
where the Supreme Court of India held
that rape violated the right to life. The
High Court held that the petitioners’
rights to life, prohibition of torture,

36  National Gender & Equality Commission &
another v Judicial Service Commission & 2 others
(2017) eKLR para 41.

37 Asabove.

38  Coalition on Violence Against Women & 11
others v Attorney General of the Republic of
Kenya & 5 others; Kenya Human Rights
Commission (Interested Party); Kenya National
Commission on Human Rights & 3 others
(Amicus Curiae) (2020) eKLR; Petition No
122 of 2013.



protection of law were violated ‘during
the 2007-2008 post-election violence, as
a result of the failure of the Government
of Kenya to protect those rights and
awarded damages for the violations.’

Whether or not litigating parties
have been keen to invoke the provisions
of the Maputo Protocol during litiga-
tion, the courts in Kenya have been
keen to uphold the provisions of the
Maputo Protocol. However, in many
other instances that warrant the same,
some of the courts have failed to invoke
the Maputo Protocol while deliberating
on issues it covers comprehensively as
they considered the provisions of the
Constitution to be sufficient.

7 Awareness and use by civil
society

Various non-governmental organisa-
tions (NGOs) in Kenya have been active
in advocating awareness and actively
participating in the promotion of rights
protected under the Maputo Protocol.
The Centre for Rights Education and
Awareness (CREAW), CRADLE the
Children Foundation, and the Inde-
pendent Medical Legal Unit (IMLU)
fall among eight other NGOs in Kenya
that currently have observer status with
the African Commission on Human and
Peoples’ Rights (African Commis-
sion).3? First, they participated in the
last state reporting procedure by the
government of Kenya where they
submitted shadow reports on Kenya’s
compliance with the African Charter
and the Maputo Protocol. In addition,
the NGOs educate and create awareness
among citizens, inspire community-led
activism and mobilise with affiliated

39 African Commission ‘NGOs Granted
Observer Status’ https://www.achpr.org/
states/detail?id=25 (accessed 12 November
2020).
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networks to advance the protection of
women rights as contemplated under
the Maputo Protocol.

Owing to the concluding observa-
tions issued by the African Commission
on Kenya'’s state report, the NGOs have
been keen to hold Kenya accountable to
implement the recommendations to
ameliorate the rights of women in
Kenya. For instance, CREAW in 2017
was active in holding the government of
Kenya accountable for implementing
the constitutional principle in Kenya
that guarantees political representation
of women in both elective and appoin-
tive positions in the country.*’ The
same role has also been played by other
NGOs that do not enjoy observer status
with the African Commission such as
the Federation of Women Lawyers in
Kenya (FIDA-Kenya) Women’s Link
W?lrlld Wide and Article 19 East Afri-
ca.

Apart from holding the government
accountable, civil society has also been
actively involved in protecting and
promoting awareness of the rights of
women throughout the country through
publications, programs and initiatives
targeted at improving the state of
women rights in Kenya. For instance,
the Women’s Empowerment Link in
Kenya has been actively involved in
promoting the education of girls in
Kenya while fighting violence against
women through advocacy for the devel-
opment of policies and legislation. In
addition they push for the enforcement
of existing legislation through court

40  Centre for Rights Education & Awareness
(CREAW) & another v Speaker of the National
Assembly & 2 others (29).

41  Federation of Women Lawyers (Fida — Kenya) &
3 others v Attorney General & 2 others, East
Africa Center for Law & Justice & 6 others
(Interested Party) & Women’s Link Worldwide &
2 others (Amicus Curiae) (2019) eKLR
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processes.42 The NGO, under the same
mission also dedicates 16 days of activ-
ism every year to undertake activism
campaigns throughout the country.43

The Kenya Land Alliance which
advocates for women’s land and proper-
ty rights relies on the Maputo Protocol
either directly or indirectly in its
programming and advocacy work. The
Kenya Human Rights Commission
(KHRC) also relies on the Maputo
Protocol directly or indirectly in
community trainings, capacity-building
workshops, monitoring and document-
ing human rights violations, and crea-
tion of platforms to increase protection
of women’s rights violations.

While there is a level of awareness
about Maputo Protocol among civil
society organisations in Kenya, there is
still room for improvement. Civil socie-
ty organisations at the grassroot level
often focus on domestic law and may
not have a high level of awareness about
the Maputo Protocol compared to those
who work at the regional level.

8 Awareness and use by lawyers

Public Interest litigation is a fertile area
of practice in Kenya. This development
can largely be attributed to the impetus
created by the promulgation of Consti-
tution of Kenya 2010 which is an
anchor for public interest litigation.44
The practitioners in this area rely on the
provisions of the Maputo Protocol to
advance their arguments and make their
cases, albeit, to a limited extent. In
Centre for Rights and Education Awareness

42  Women’s Empowerment Link ‘Elimination
of Violence against Women and Girls’
https://wel.or.ke/elimination-of-violence-
against-women-and-girls/#1542034290604-
3739a91£-0d4b (accessed 16 March 2021).

43 Asabove.

44 Art 22 of the Constitution of Kenya (n 2).

& 2 Others v Speaker of the National Assem-
bly & 6 Others 2017, the advocates
argued that the Parliament of Kenya
had failed to enact law to implement the
requirement that not more than two
thirds of elected and appointed members
should be of one gender. The petitioners
argued that the Constitution espouses
the equality in law of women and men,
who are entitled to enjoy equal opportu-
nities in the political, social, and
economic spheres. The state is required
to enact and adopt affirmative action
programs and policies to redress any
disadvantages suffered by individuals or
groups because of past discrimination.

In Re Estate of CCBH (Deceased)
201746 the applicants cited the provi-
sions of article 2 of the Maputo Proto-
col. The applicants averred that Kenya
is bound by, among others, the Maputo
Protocol and the CEDAW to respect,
protect, and enforce the rights of chil-
dren to inherit from their parents with-
out discrimination of any kind without
regard to their gender. In JOO (also
known as JM) v Attorney General & 6
Others,*" the petitioner argued that she
was a woman from a low-income back-
ground and thus could not afford mater-
nal care at a private hospital in
Bungoma County. In their submissions,
the petitioners and amicus curiae submit-
ted, relying on the Maputo Protocol and
CEDAW, that the state is morally obli-
gated and legally mandated to take
appropriate measures to eliminate
discrimination against women in the
field of healthcare to ensure on a basis
of equality of men and women, access

45  Centre for Rights and Education Awareness & 2
Others v Speaker of the National Assembly & 6

Others (n 29).

46 Re Estate of CCBH (Deceased) (2017)
eKLR.

47 JOO (also known as JM) v Attorney General & 6
others (n 33).



to health care services including those
related to family planning.

In the earlier cases like the Satrose
Ayuma v the Registered Trustee of Kenya
Railways Staff Retirement Scheme,*® the
petitioners’ advocates relied on the
Maputo Protocol to make their case
against the state’s decision to evict
squatters living in land belonging to the
former Kenya Railways without proper
guidelines and the provision of alterna-
tive areas of settlement.

While there is progress, the use of
the Maputo Protocol provisions by
lawyers is not a complete success. Due
to biases of practice and lack of aware-
ness on how to best apply the provisions
of the Maputo Protocol, many lawyers
still do not rely on the Maputo Protocol
in the practice of law. Awareness needs
to be created to better protect, fulfil and
promote the realisation of the rights in
the Maputo Protocol.

9 Incorporation in law school
education

Kenya, through the Council of Legal
Education (CLE), has accredited twelve
law schools®® that offer Bachelor of
Laws Degree, with the University of
Nairobi and Strathmore Law School
being accredited to offer Master of
Laws. The former also offers Doctor of
Philosophy Degrees in Law. Human

48  Satrose Ayuma and 11 Others v the Registered
Trustee of Kenya Railways Staff Retirement
Scheme and 2 Others, Constitutional Petition
No 65 of 2010.

49  These include the University of Nairobi with
three campuses in Nairobi, Mombasa and
Kisumu;  Kenyatta  University, = Moi
University, Strathmore University, Riara
University, Kisii University, Jomo Kenyatta
University of Science and Technology,
Mount  Kenya  University, Catholic
University of East Africa, African Nazarene
University, Egerton University and Kabarak
University.
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Rights as a course is taught in all these
universities at different stages. Courses
on gender are also taught in all the
universities. At the University of Nairo-
bi, the course Human Rights Law is
taught as a compulsory subject in third
year. Additionally, in fourth vyear,
human rights is one of the five thematic
areas of specialisation. Students who opt
for this specialisation are exposed to in-
depth study, research and information
that prepares them for postgraduate
specialisation. At the postgraduate level,
the Centre for Human Rights and Peace
Studies established at the university
since September 2012 offers, among
others, a multi-disciplinary course in
human rights. There are also aspects of
human rights taught in a number of
other core units such as Constitutional
Law that focuses on the progressive Bill
of Rights, the different chapters of the
Constitution and International Humani-
tarian Law, amongst others.

At the same university, the curricu-
lum includes Equality Law. This unit is
offered as a compulsory subject for
students in fourth year. It exposes the
students to the aspects of equality and
equity between men and women. One
of the core instructors of this course unit
is Dean Emeritus Professor Kameri-
Mbote, an advocate of women empow-
erment. The course is also taught by Mr
Lawrence Mute, a Commissioner of the
African Commission.  Additionally,
Gender and the Law is also offered in
fourth year as an elective. Reliance on
the provisions of the Maputo Protocol is
core to the teaching of the two courses.
Gender and the Law as a unit focuses
on the impact of gender on the domi-
nant constructions of citizenship,
nationhood, nationality and belonging.
The unit also puts into perspective to
what extent men and women are able to
effectively exercise their citizenship
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rights, the barriers that exist to the effec-
tive exercise of these rights and the
measures that can be adopted as
responses. Additionally, Equality Law
focuses mainly on the theoretical dimen-
sions of the twin doctrines of equality
and non-discrimination, analysing the
equality jurisprudence of the Kenyan
Courts historically and comparatively
and equipping the students to think criti-
cally about the possibilities and limits of
using law to address various manifesta-
tions of inequality and discrimination.

Human rights law exposes the
students to the philosophical and histori-
cal aspects of human rights, the United
Nations and African human rights
systems. Inter-American and European
systems are expanded on in later years
of undergraduate and postgraduate stud-
ies. The students are also exposed to the
agencies and various structures available
for the protection, promotion, safe-
guarding of human rights including
those provided for in the Maputo Proto-
col at the national, regional, and global
fora.

In Jomo Kenyatta University of
Science and Technology law school, the
course International Human Rights Law
is taught in tandem with International
Humanitarian Law. At Moi University’s
School of Law, the course International
Human Rights Law is taught under the
Gender Studies module in the third
year. In both universities as is the case
with the University of Nairobi, human
rights is also taught as part of the
Constitutional Law, Public Internation-
al Law although not to a considerable
depth as compared to when it is taught
as a subject of its own in upper years of
study in both the undergraduate and
postgraduate studies. The Strathmore
Law School offers the courses Interna-
tional Human Rights Law, International

Humanitarian Law and Gender. The
units equip the students with the philo-
sophical and historical aspects of human
rights and analyse the jurisprudence
arising from within and without Kenya.

10 Academic writing on the
Maputo Protocol

Unlike the period before 2016 when
there was little reference to the Maputo
Protocol by Kenyan academics,*” in the
post-2016 period, various academics
have demonstrated their appreciation of
the role of the Maputo Protocol in
Kenya based on studies published in
different  authoritative  periodicals.
Hence, there has been more reference to
the Maputo Protocol in academic writ-
ings discussing human rights issues.

In a study advocating for the trans-
formation of laws governing access to
safe abortion in Kenya, Jaldesa and five
other authors appraise the role that the
ratification of the Maputo Protocol
could potentially play in transforming
the access to safe abortion practices.5 I
They observe that the Maputo Protocol
played an essential role in creating
awareness among the Kenyan public
regarding the protection of reproductive
rights and the authorisation of safe abor-
tion if continued pregnancy is fatal.>?
As such, they perceive that the coming
into force of the Maputo Protocol influ-
enced the endorsement of the Constitu-
tion by the people of Kenya during the
2010 referendum, leading to inaugura-
tion of the Constitution that entrenched
these principles.

50  See Griffith & Ogendi (n 4) 125.

51 G Jaldesa and others ‘Advocacy towards
changes on laws governing access to safe
abortion in Kenya’ (2014) 4(9) Gynecology &
Obsterics 2.

52 Asabove.



In 2018, Kameri-Mbote published
her research making observations on the
role of constitutions in creating the path-
ways to gender equality.53 She raises
concerns that despite the formal recogni-
tion of gender equality and non-discrim-
ination in Kenya through formal laws
such as the Constitution and the Mapu-
to Protocol, gender equality is yet to be
fully realised in Kenya. She attributes
this problem to the inconsistency
between formal and informal norms,
considering the impact of informal
norms especially in pluralistic legal
contexts such as Kenya.54 This is attrib-
uted to the realities of the fabric of
Kenya’s society where customary laws
are still deeply embedded in the day to
day lives of individuals. As such, she
advocates for civil education and the
constructive engagement of formal and
the informal tenets of customary law to
ensure the society is removed from
tenets that go against acceptable norms
of equality as contemplated by the
formal laws. Kameri-Mbote, while writ-
ing on the fallacies associated with
equality and inequality in legal discours-
es, conducts an exegesis of human rights
regimes in Kenya as well as in Africa
regarding the extent to which they
protect equality. However, she notes
that even though international laws such
as the Maputo Protocol contemplate
that all men and women are born equal,
the nature and influence of power rela-
tions make inequalities inevitable
among human beings.55 Hence, she
observes that it is the role of the judici-
ary to actualise the realisation of the
robust exposition of rights that the

53 P Kameri-Mbote ‘Constitutions as pathways
to gender equality in plural legal contexts’
(2018) 5 Oslo Law Journal.

54  Kameri-Mbote (n 54) 40.

55 P Kameri-Mbote ‘Fallacies of equality and
inequality: Multiple exclusions in law and
legal discourses’ (2013) Inaugural Lecture
University of Nairobi 4.
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Kenyan legal regime depicts. Otherwise,
it is not enough to have a progressive
constitution if the rights enshrined in it
are not enforced for the benefit of the
holders of these rights, for instance,
women, when it comes to the right to
equality.

Biegon appraises the state of gender
equality in political processes in Kenya
by contrasting the legal dispensation
establishing gender equality in Kenya
while contrasting the same with the
actual state of affairs. He observes that
even though Kenya undertook to make
positive steps towards promoting the
participation of women in political
processes, the country is yet to enact
such laws that would guarantee the real-
isation of this undertaking.56 He notes
that the failure by the Parliament of
Kenya to implement the constitutional
two-third gender rule accounts for the
finding that Kenya is yet to seal the
gender gap when it comes to political
representation in Kenya.

Kinyanjui and Kameri-Mbote in a
2018 study also investigated the efficacy
of Kenya’s constitutional promise of
gender equality and non-discrimina-
tion.’’ From their findings, they
concluded that even though the Consti-
tution and the Maputo Protocol guaran-
tee equal treatment of individuals
regardless of their gender, the same
guarantee does not apply to the enjoy-
ment of oppor’[unities.58 As such, they
argue that gender equality can only be
realised when the formal recognition of
equal treatment is supported by other

56 J Biegon Gender equality and political processes
in Kenya 2 and 53.

57 SM Kinyanjui & P Kameri-Mbote ‘The
constitutional promise: Realising the right to
gender equality and non-discrimination in
Kenya’ (2018) 19 East African Law Journal.

58 Asabove.
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considerations that entail positive meas-
ures to guarantee substantive equality.

Muigua appreciates the critical role
of the Maputo Protocol in his academic
works that contemplate the essential
role of gender equity in the achievement
of inclusive development in Kenya.59 In
this regard, he argues that as long as
Kenya’s legal and institutional frame-
work facilitates the participation of
women in planning and management,
the Maputo Protocol can guarantee
gender equity as well as inclusive devel-
opment.®?

From a research conducted on phar-
maceutical trade policies as they relate
to access to medicine in Kenya, Ogendi
makes the following ﬁndings.61 First,
that even though the African Charter
cements the right to health with the
support of various regional and national
laws in Kenya, he anticipates that the
right to health as conferred by these
instruments can only be safeguarded by
integrating trade policies with human
rights impact assessment as a routine.%?
This, according to Ogendi, would
ensure that pharmaceutical trade prac-
tices do not undermine the right of
women and other Kenyans to health
care by limiting access to medicines.

In a study published by the
Economic and Social Rights Review,
Wekesa attempts to establish the role
that Maputo protocol plays in the real-
isation of the right to clean and safe

59 K Muigua ‘Attaining Gender Equity for
Inclusive Development in Kenya’ (2015)
http://kmco.co.ke/wp-content/uploads/20
18/08/ Attaining-Gender-Equity-for-Inclu
sive-Development-in-Kenya-20th-May-2015.
pdf (accessed 12 November 2020).

60  As above.

61 PO Ogendi ‘Pharmaceutical trade policies
and access to medicines in Kenya’ (2019) 19
African Human Rights Law Journal 698.

62 Asabove.

water in Kenya.63 He observes that the
African Charter and Maputo Protocol
do not guarantee the right to clean and
safe water.% Rather, the Maputo Proto-
col alludes to clean and safe water as
conditions that are critical to women'’s
right to health. As such, it is apparent
that more reference has been made to
the Maputo Protocol in research work
pursued by different academics since
2016 as a slight, but significant,
improvement from the preceding period
between 2012 and 2016.

11 National human rights
institutions

Article 59 of the Constitution of Kenya
2010 creates the office of the Kenya
National Commission on Human
Rights (KNCHR). The KNCHR is obli-
gated to promote a culture of human
rights in Kenya. It is tasked with a duali-
ty of roles both as an overseer and advi-
sor on the promotion and protection of
human rights. In its performance of the
roles, it investigates violations and
alleged violations of human rights and
secures justice for the victims of those
violations.

KNCHR is guided by the Paris Prin-
ciples65 developed and approved by the
United Nations that guide the establish-
ment and functioning of independent
national human rights institutions.
Towards this end and clothed under the
Paris Principles, KNCHR is the princi-
pal state organ charged with ensuring
compliance with global and regional
human rights treaties and conventions
ratified by the Republic of Kenya. The

63 M Wekesa ‘Right to clean and safe water
under the Kenyan Constitution 2010’ (2013)
14(1) ESR Review.

64  Asabove.

65 Adopted by the United Nations General
Assembly as Resolution 48/134 on
20 December 1993.



KNCHR is established at the end of the
Bill of Rights of the Constitution and
therefore constitutionally mandated and
morally obligat