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BETWEEN

I. CENITE FOR HEAITH, HUMAN RJGHTS AND DEYELOPMEM

(CEHIJRD)

2. PROF. BEN TWINOMUGISHA

3. RHODAKI.'KKIRIZA

4.INZIKUVATENTE ]APPELLANTS
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AND

THE ATTORNEY GENE ]RESPONDENT

[Appal rtom the RUIW oflustice.t of the bnstitutioaal Court (Mpgi - Bahigcifie, DCl,

$anugbha, I(avuma, Nshimye,I@sule,llA) datd th,June, 2OI2 in &nstitutional tutitiofi No.

16 of2OI I

This appeal arises from the Ruling of the Constitutional Court rendered in

Constitutional Petition No. 16 of 2011 in which the appellants had

challenged certain actions and omissions of the Government and its staff in

proving maternal health services in Government hospitals,/health facilities.

The Constitutional Court struck out the appellants' Petition without hearing

its merits, on two 8rounds, the first being that the Petition did not disclose

competent questions that required interpretation of the Constitution.
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Secondly, the Constitutional Court struck out the Petition on grounds that the

Court could not look into the acts and omissions the Petitioners were

complaining of because of the Political Question doctrine.

10

The background to this appeal is that the appellants filed Constitutional

Petition No. 16 of 2O71 under Articles lS7(3)r(4) and 45 of the Constihrtion

of Uganda, 1995 and Rule 3 of the Constitutional Court (Petitions and

References) Rules, (SI No.9l of 2005). In this Petition, the appellants

challenged certain actions and omissions of the Government and its workers

in providing maternal health services, which included, among others, the

non-provision of basic indispensable maternal health commodities in

Government health facilities; the inadequate number of midwives and doctors

to provide maternal health services; the inadequ ate budget allocation to the

maternal health sector and the imprudent unethical behaviour of health

workers toward expectant mothers which, had resulted in the death of some

women during childbirth.
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The Petitioners alleged that these actions and omissions were inconsistent

with several provisions of the Constitution, which included Objectives 1 (1),

XIV (b) XX, XV and Articles 33(D & (3), 20( 1 ) & (2\, 22(1) & (2), 24, 34(1),

44(a), 287 ,8A and 45 of the Constitution.
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s BackSround to the appeal

The Petitioners prayed for the followin5l declarations and orders from the

Constitutional Court:

a) That the acfr and./or omissions of the rcspndent's agen$ (Ministy of
Health and Health worken) statdin thisptition arc in antravention

of and inconsistent with the petitionen'and women righb that arc
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Itospilals.

L') Thtt it is tltc uioltlion of tlrc r$ltt kt ltutlth wlrcn h<ytfih l"lrtrkcrc trul
the govcrumcnt lail to tilkc tlrc nzJuittu{ ltcallh csscntial cme duing
prc- and lnst-nalal 1rcriods.

d) 'Ilutt thc inadcquarc hunwa n:sourcc for natcmal hc.alth slxcilicalty
tniclwiycs and dtrtors, ficquutl sttnk outs of esscntial dru.*;.t lor
nalcmal hcalth and lack o{ cnrcrgcncy Obstetric Carc (EntOC) scrviccs
at Heafth Cenhes III, IV and hospitals is nn infringcment of thc right to
healrh under objectiue XX,XIV(b),XV wrd tuticle gA of thc
@nstitution.

e) That the unacceptable higher maternal deaths in {rganda which arc as
a rcsult of tton prcuision of the ba.tic ninimwn maternal hcalth care
and non attendance of the health workers fo thc expectant motherc arc
unconstitulional in as far as thcy arc contraty to and against Articles
33(2) and (3),2O(I), and (Z),22(I) and (Z),24, 34(I),44(a), and BA

of the Constitution of the Republic of LIganda.

O A declaration that the families of the mothers who have died due to
negligencc of thegovernmenthealth workers and the Govemmenfs
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ilon provision of basic matemal health carc paclcage be compensatd

fuause of the rights uiolations.

9 An otder that the fanilies of Syluia Nalubowa andJennifer Aryako

who did in Mig,ana District andArua Regional Rcferal Hospital

rcsptively due to negligence of the Government health workerc aad

the Govemment's non ptouision of the basic matemal health carc

pclage be conpenxted bocaux of their rights uiolation.

10 h) Such other rcIief as this Honowable &wt may dem fit.

15

In its reply to the Petition, the Attorney General contended that the Petition

was speculative and disclosed no question for Constitutional interpretation.

Without prejudice to that assertion, the Attorney General further averredthat

there were other competing interests and fundamental human rights which

the Government had to be cater for, from the meagre resources at the State's

disposal and that therefore, the few isolated acts and omissions which had

been cited by the petitioners could not be used to dim the untiring efforts

being made in the Health Sector to better for the well being of Ugandans.

20
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At the commencement of the hearing of the Petition, Ms. Mutesi Patricia

raised a preliminary objection on behalf of the respondent, against the

Petition on the basis of the "political question doctrine." She contended that

the way the petition was framed required the Constitutional Court to make a

2s judicial decision involving and affecting political questions and that in so

doing the Court would in effect be interfering with political discretion which

by law is a preserve of the Executive and the Legislature.
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The Constitutional Court upheld the objection and accordingly struck out the

Petition, without hearing the parties on its merits. Dissatisfied with that

holding, the appellants appealed to this Court on the following grounds:

I. Ihe leamdJustices of the @nstitutional Court errrd in law when they

misapplid the Political Questiott Wine.

2. The leamdJustices of the Constitutional @ufi end in law when they

held that the Petition did not rai* comptent quesfions ryuiring their

intetprctation ander Article 137 of the Constitution.

3. Ihe leand/ustices of the &nstitutional @urt end in law and

miditwted themslves when theydxidd that the Petition calld upn
them to rcuiewand implement the health plicies.

The appellants prayed for the ruling of the Constitutional Court to be set aside

and for an order directing that Constihrtional Petition No. 1 6 of 2Ol I to be

heard on its merits.

The appellants were represented in this Court by Counsel Peter Walubiri,

Kizito Sekitoleko and Mr. David Kabanda. Ms. Patricia Muteesi, Principal

State Attorney represented the respondent, the Attorney General. Counsel for

both parties filed and relied on their written submissions.

Consideration of the Appeal

There are three grounds of appeal set out in the Memorandum of Appeal. I

will tackle ground 2 first and then Sgrounds 1 and 3 together.

10

15

20

25

5

Ground 2 of appal was framed as follows:
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Submitting on this ground, counsel for the appellants faulted the learned

Justices of the Constihrtional Court for their decision to strike out their

Petition on grounds that it did not raise competent questions requiring

interpretation under Article 137 of the Constitution.

They submitted that Article 1 37( 1 ) vested powers of interpretation of the

entire Constihrtion in the Constitutional Court. Counsel further submitted

that all Acts of Parliament or other laws and things done under the authority

of any law and all acts and omissions by any person or authority, which

included acts and omissions of the executive relating to the rights under

Article 33 and i14 of the Constitution are justiciable before the Constitutional

Court.

Counsel also contended that the powers of interpretation of the Constitutional

Court were very wide and that no single article of the Constitution was ring-

fenced from interpretation since no act or omission of Government, if alleged

to be in contravention of the Constitution could be protected from scrutiny by

the Constitutional Court on any account.

Lastly, counsel for the appellants contended that the Petition raised issues

relating to omissions of the Government that contravened several provisions

of the Constihrtion. As a result, they submitted that the Constitutional Court

was obliged to entertain the Petition since it fell squarely within Article

137(3) of the Constihrtion. Counsel for the appellants relied on this Court's

decision in lunail &rugo u. I{ampla City &uncil & furother, (&nstitutional

Appal No. 2 of 1998), among others, to support their contentions.

10

15

20

25

6

'olhe learnedJustices of the Constitutional @urt ened in law when

they held that the Petition did not raix competent questions tquiring
their intetpetation under Article 137 of the @nstitution.'



In rejoinder, counsel for the appellants contended that under Article 137(3),

the Constitutional Court was not only authorized to hear Petitions falling

therein but was obligated to resolve them. Counsel for appellants submitted

that the doors of the Constitutional Court should remain wide open for

people of Uganda to have access to the Court at all times to seek for

declarations and redress under Article 137 of the Constitution, in the event of

any violation. Counsel relied on Uganda Aswiation of Women Lawyerc & 5
othen v. Atbney General, (brrstitutional fttition No. Z of 2OOS) in support

of their assertion.
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On the other hand, the Attorney General supported the decision of the

Constitutional Court. The Attorney General contended that the learned

Justices of the Constitutional Court correctly exercised their discretion when

they refused to hear a case whose dctermination required the Court to

s encroach on the powers of other arms of Government. She contended that

the learned Justices of Appeal acted judiciously with regard to all

circumstances of the case since they noted that the petitioners could seek

redress in the High Court by way of judicial review or through the

enforcement of their rights in respect of the alleged acts and omissions.

20

The Attorney General also contended that this Court should not adopt a strict

interpretation of Article 137 as obliging the Constitutional Court to determine

any issue before it, regardless of whether the Petition called for Court to

exercise powers of other arms of Government. In the Attorney General's

view, allowing the Courts to exercise their jurisdiction by encroaching on the

powers of other arms of Governrnent would undermine the doctrine of

separation of powers and consequently the rule of law leading to

constifutional instability and anarchy.



Having set out the parties' submissions, let nre now revisit the holding of the

Constitutional Court which gave rise to this ground. In striking, out the

appellant's Petition, the Constitutional Court observed and held as follows:

" This lrtition wzs btought b this &urt under Article I S7(3), (4)

and tuticle 45 of the @nstitution. The paraneturc within which

this court is tquhd to oprate arc *tablishd in Article 137(I)

and (3) of the @nstitution. It ptoides as follor+,s:-
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(a)
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(b) any aa or omission by any petson or authority; is inconsistent

with or in contuavention of a pouision of this Cottstitution

may ptition the @nstitutional @utt for a deoIaration to that

effect, and for rcdrws wherc appropriate."

This Cowt has jwidictiott on matters wherc the Petition, on the

face of it shows that an interpretation of a prcuision of the

constitution is rcqutud. tu Ismail &rugo Vs l@npala CityCouncil

Attomev Geneml @nstitution ApreaI NO. 2 of 1998

Ihe Petitionen'contention is that the State has faild to ptouide

basic indispenmble health items in Govemment facilities for
exrytant motherc takfug into consideration their unique status and

theirnatural matenal fiinction in the wiety. ... In the Petitionerc'

opinion, this is in uiolation of the National Objutives and Dirvtive
tuinciples of State plicy Nwnberc I (i), )W(D )qWil@) and
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Aticles 33(D, @),20(I), (2),22(1), (2),24, 34(I),44(a),8(a) and

45 of the Constitution of Uganda.

We arc in agtrement with the rcspndentts atgument that the

petifion deals generally with all hospitals, health centrcs, and the

entirc health wtorand boadlycoverc aII etrpctantmotherc. Ihe
RoIe of this @urt as statd in Article 137 is b interprct the

ptouisions of the @nstitufion, The ptitioner must ptove beforc

court that the constitutional pouisions have ben uiolated.
,2

With all the greatest respect to the learned Justices of the Constitutional

Court, I disagree with their reasoning and the conclusions they reached.

The appellants in paragraph 5 of their Petition contended that non provision

of basic indispensable health maternal commodities in Government health

facilities and the imprudent and unethical behavior of health workers

towards expectant mothers constituted acts and omissions which contravened

and were inconsistent with the Constitution.

furthermore, in paragraph 1O of their Petition, the appellants also set out the

acts and omissions of Government and maternal health workers,, which they

alleged were inconsistent with or in contravention of the Constitution. The

alleged acts and omissions were spelt out in paragraph 1O (c), G) ft), (i) (J),

and (p) of the Petition, which I will only cite in the relevant parts as follows:
oIO (c) oNon ptouision of basic matunal health oommdities b

etrpwtant mothen and the failurc on the pfi of ha.Ith workerc

to exercise the rcquisite health carc leads b dath of childrcn
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hence and infringement of their rights guaranM under Afticles

22, SS and 34 of the @nstitution.'

Wen thegovernment and ib agents - the health worken

neglut, rcfiire and or fail to take carc of the e:rptant mothers,

this non pouision of the minimwn health cate pacfuge ...

contuarytoArticle SS and 34.

The state has faild in its obligation b prcide the basic health

facilities and oppt'tunities necessary to enhance the welfarc of
wolnen to enable them rcalize their fuII ptential and

aduancement which confrattenes article 33(I) otthe
Constitution.

The non prcuision of essential matemal kib, the non suptwision

of the public health facilities and the rcsultant omission and un

prcfessionalism of health workerc conffaveflesArticle 3S(3) .....

The pouision of basic minimwn matenal health carc to

vulnerable poor women in government hospitals is of
comparuble priority under uarious rcgional and international

insfrumefits and of ptticalar intercst is article I 2 of the ICESCR

10 I0 (h)

15

ro(i)

10 (i)

25

to(p)

5 Io(s)

Ihe esrptant motherc ate mal fiead with lob of insulb and

harxh handling bythe health worken in manyof the

govemment health cenhes aII in contuavention of Article 24
which guads against inhwnan cruel and degrading beabnent.

20
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and rcmment 14 to which Uganda is a prty and its failurc

contuauenes objutive ){XWII, Article 8A and 45 of the

&nstitution.

Apart from making allegations about the acts and/or omissions of the

Government and health care workers, as indicated above, the Petitioners also

cited the various provisions of the Constihrtion which they alleged the various

acts and/ or omissions which they were complaining about were inconsistent

with or in contravention of. These included Articles 8A, 20(l) & (2),22(l) &

(2),24,33<2) & (3),34(D,44(a),287 and45 of the Constihrtion. These

Articles were cited in paragraph 1O of the Petition.

It is clearly evident from the above pleadings that the appellants specified the

acts and omissions of the Government and its workers in the health sector

which they alleged were inconsistent with and in contravention of the

Constitution. The appellants also cited the particular provisions of the

Constifution which the said acts and omissions of respondent and its workers

were alleged to be contravening. The appellants also prayed in their Petition

to the Constitutional Court for specific declarations to the effect that those

acts and omissions contravened the Constitution and also for redress.

All these averments, in my view, gave rise to competent questions for the

Constitutional Court to hear, interpret and determine, with a view to

establishing whether the Petitioners' allegations had been proved to warrant

the Constitutional Court to issue the declarations sought by the Petitioners

and to either Srant the Petitioners redress or to refer the matter to the High

Court with the appropriate directions, in accordance with the dictates of

Article 137(4).

It is therefore my finding that the Constitutional Court erred in striking out

the appellant's Petition partially on the ground that holding that there were

10

15

20

25
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no competent questions set out in the Petition that required interpretation of

the Constitution by the Court.

I would therefore allow ground 2 of appeal.

Ground 1 of appeal was framed as follows:

On the other hand, ground 3 of appeal was framed as follows:

These grounds arise from the following holding of the Constitutional Court:

10

20

25
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Gncunds 1&3ofappeal

I. The leanedJustiw of the Constitutional Court eM in law when

they miupplid the Political Question Wine.

3. The leamdJustices of the bnstitutional C;ourt end in lawand
midirwM themselves when they drcidd that the ptition called upn
them to rcuiew and implement the health plicies.

15

'Much as it may b tue that Ctovernment has not alleated enough
rceurtes to the health xctor and in pafticalar the matenal health
care senices, this court is, with guidance fiom the abve dircassions,
rcIuctant to determine the questions raid in this petition. Ihe
Exsutive has the plitical and legal rcspnsibility to determine,
formulate and implement plices of Govemment, for inter-alia, the
gd governance of [Iganda. This duty is a prcwne of the Exrcatiue
and no Frwn or My has the pwer to determine, formulate and
implement thex plires except in the Fsrecutive.

This court has no pwer to detetmine or enforce its jurisdiction on
matterc that tquirc analysis of the health wtorgovernmentplicies,
make a rcuiew of pme and let alone, their implementation. If this
Coud determines the issues raisd in the ptition, it will be substituting
its disrction for that of the executive gtanted to it by law.

In matteru which rcquirc anycourt bdraw an inference, Iike in the
instant ptition, an application forrcdrcss can best fu entertaind
by the High &urt under Article 5O of the @nstitution. An
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arylication forrdrws can onlyb made b the bnstitutional burt
in the anbrt of a ptition under Article I 3 7 btought for the
intetprctation of the hnstitution. fu Ismail &rugo Vs l@mpala

Council supta,

Ilom the forcgoitrg, the issue raisd by the ptitionen ancern the
manner in which the Exeutive and the legislaturc conductpublic
business,/issues, affairc which is their dircrction and not for this
rcurt. This coutt is bund to leaye certain rcnstitutional questions
of a political naturc to the Executive and the Icgislaturc to
determine.

We apptwiate the ancerns of the ptitionen as rcgads what b
them is the unutisfactoryprcuision of basic health matenal
ommdities and &rrices towards etrptant mothen that motiuatd
them to ldge this ptition. But with the grcatest rcspt, we frnd the
soIution to the prcblem is not through a @nstitutional petition that
is in the naturc of rquirhg this @urt to rcsoIve a plitical question
Iike this one is. Therc arc other legal alternatives that the
@nstitution and other laws ptouide for rc.slution of such.'

The contention in the above two grounds is essentially the applicability of the

Political Question Doctrine in Uganda.

Counsel for the appellants contended that under the Constitution of Uganda,

there was no room for application of the political question doctrine. Counsel

submitted that the doctrine was based on the American Constitution

construction which was not applicable in Uganda. Counsel criticized the

doctrine as being a relic from the past and contended that the case of

Maftwyv. Madisn I Cr. (I8OS), from which the doctrine was enunciated

by the United States Supreme Court, was decided over two centuries ago and

was a case on judicial review and not on Constitutional interpretation.

Counsel for the appellants further contended that the people of lJganda

enacted their own Constitution to suit their own circumstances and therefore

cannot be held hostage to l9th century American jurisprudence. Counsel

urged this Court to move under Article 132(4) of the Constihrtion and depart

10

20

25
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from the case of AtbmeyC*neral v. Maj. Ctcn. David TInyefuz4

(Cottstitutional Appl No. I of 1997) which ruling had giuen rire b the

proposition that the political question doctrine was applicable in Uganda.

The basis of departure, according to counsel, was that it was no longer good

Iaw, but most significantly that it did not constitute part of the ratio decidendi

of the judgment of Court since it was not based on a specifically framed issue

of political question. According to counsel, it was only reflected in the

judgment of Kanyeihamba, JSC as a comment on principles of constitutional

interpretation.

Counsel further contended that the doctrine of separation of powers under

th€ United States of America Constifution was not the same in tlganda since

in the United States of America, Cabinet Secretaries cannot sit in the Senate,

whereas in Uganda, cabinel ministers can also be Members of Parliament. He

contended that Uganda was a constifutional democracy, where there was no

strict separation of powers. To this end counsel submitted that the political

question doctrine based on the American construction does not apply in

Uganda.

Counsel further submitted that the Constitution of lJganda was supreme and

had binding force on all authorities including the Executive. Relying on

Article 2O (2) of the Constitution, counsel for the appellants contended that

all organs and agencies of Government had an obligation to respect, uphold

and promote the rights and freedoms enshrined in Chapter 4 of the

Constitution of Uganda and that these rights included those that were in issue

in this appeal. Counsel for the appellants contended that therefore, no act or

omission of Government, if alleged to be in confravention of the Constitution

could be protected from scrutiny by the Constitutional Court, on account of

the antiquated political question doctrine.

10
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20
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On the contrary, counsel submitted that Courts inlJganda, in interpreting the

Constitution were required to be guided by national interest and common

good enshrined in the National Objectives and Directive Principles of State

Policy as provided for under article 8A of the Constitution. These principles,

counsel for the appellants submitted, included the obligation of the

Government of Uganda to ensure that all Ugandans (including women)

enjoyed rights and opportunities and access to, among others, health services,

Accordingly, counsel for the appellants submitted, this obligation on the part

of the Government left no room for the operation of the political question

doctrine in Uganda.

Without prejudice to the above submissions, counsel for the appellants

further contended that the political question doctrine was not applicable

where rights of an individu al and the constitutionality of a law or an act or

omission were in issue. Counsel cited authorities where Courts in different

jurisdictions entertained matters that were political in nature on grounds that

the rights of an individual were in jeopardy.

Counsel for the appellants also cited in support of their submissions the

Canadian case of Bettand u. AG of Quefu [19921 2 LRC 4o&,where the

Supreme Court of Quebec, Canada, held that if a citizen claims that his

10

15

25
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Counsel for the appellants cited and relied on the American case of

Zivota{sky v. Clinton, tu of State. I 32 S. Ct I4Z I (2O I2), where the

Supreme Court of the United States of America allowed citizens born in

20 Jerusalem to have "Israel" listed as the place of birth on their passports, in

spite of the State Department's arguments to the contrary that were based on

the long standing policy of not taking a position on the political status of

Jerusalem.
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fundamental rights are threatened by Government action, the Courts must

decide whether there has been a violation of the said rights.

lastly, counsel for the appellants contended that the Petition alleged

contravention of several provisions of the Constitution, some dealing with
fundamental rights and freedoms. Counsel for the appellants therefore

contended that the Constitutional Court erred in law when it ruled that the

political question doctrine prevailed over the Constitutional Court's duty to

interpret the Constitution. Counsel for the appellants urged this Court to so

find and to allow the appeal and reinstate the Petition for hearing on its

merits by the Constitutional Court.

Counsel for the respondent, on the other hand, supported the decision of the

Constitutional Court to strike out the appellants' petition on grounds of the

political question doctrine.

For emphasis, counsel contended that the appellants' petition required the

Constitutional Court to review the general performance of the maternal

health sector. This review, according to counsel, would be a breach of Article

90(1) of the Constitution, as well as Rules 133 and I6I of the Parliamentary

Rules of Procedure which operationalized Article 90, which give the

Parliament of Uganda an oversight responsibility over the implementation of
government policies and programmes.

10
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Attorney General's submissions on grounds 1 & lJ of Appeal

1s Counsel argaed that the Petition required the Constitutional Court in the

course of exercising its interpretation jurisdiction, to exercise

power/discretion which was reserved by law to Parliament and the

Executive, This, according to respondent's counsel, contravened the doctrine

of separation of powers which was reflected in the political question doctrine.
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Counsel further submitted that the appellants'petition also required the

Constitutional Court to review the propriety of government macro-economic

policy of resource allocation to the maternal sector vis a vis other sectors,

contrary to the provisions of Article 111 (2) of the Constitution of Uganda, as

well as section 7 (2) of the Budget Act.

It was also counsel for the respondent's contention that the political question

doctrine was not concerned with jurisdiction under Article 137 but with

'(justiciability". Counsel submitted that Court's jurisdiction under Article I S7

was never disputed but that what was disputed was whether the matters that

were raised in the Petition were justiciable. According to counsel for the

respondent, justiciability, unlike jurisdiction, was a matler for the discretion

of the Court. Thus a court of competent jurisdiction could exercise its

inherent discretion and decline to hear a matler which was properly before it,

if it determined that the issue was best suited for resolution by other arms of

Sovernment, or that its determination would involve an undue encroachment

on the power of parliament or the Executive. Counsel for the respondent

contended that since the doctrine entailed the use of discretionary power, it
should be exercised judicially with regard to the circumstances of the case.

Counsel cited AG u. PauI K Sremogcrcre & Z. OIum, @nstitutional Appeal No.

3 of 2OO4 tn support of the respondent's submissions.

Counsel for the respondent further submitted that when Courts exercise their
jurisdiction to check the excesses of other branches of the government or
their departments, they should not do so by encroaching on the powers of the

executive or parliament, Counsel for the respondent cited an example of

Judicial Review, where the High Court, could review the decision making

process but that it would not substitute exercise of discretion or make a

decision which was legally reserved to another arm of government.

10
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In conclusion, counsel for the respondent urged this Court to uphold the

political question doctrine as being applicable inUganda, and to hold that the

doctrine is consistent with our Constitution, laws and jurisprudence.

Counsel contended that where government action or omission violates the

Constitution which is the fundamental law, the Courts as guardians of the

Constifution could intervene and make declarations even on matters that

would ordinarily be of policy in nature.

Lastly, counsel also contended that the executive had no untouchable

prerogative to allocate resources and make policy decisions or omissions in

clear breach of the Constitution. Counsel then reiterated their prayers in the

Memorandum of Appeal.
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In rejoinder, counsel for the appellants contended that the appellants' Petition

s to the Constitutional Court concerned a demand for a declaration regarding

Sovernment obligations with respect to Uganda's preventable healthcare

crisis. Counsel further contended that by applying an erroneous

understanding of the political question doctrine, the Constitutional Court

failed to address the central question presented by the appellants, that is:

10 "whether the persistent denial of labour and delivery care to exryctant

mothers uiolated the appellan ts' constitu tional ights'.

Counsel for the appellants also conlcnded that several jurisdictions strongly

disfavoured thc political question doctrine. In support of their contention,

they cited, intcr alia Zivotosfsky v. Clinton rfu of Statc.(suga); Minhter of
Hulth v. Tteabnent Action Campign,2OOZ (5) SA 721 (CC); Paschim Baaga

IOrct Mazdmr Sanity u. Stab of West tu gal, (1996) 4 S.C.C 37; and

Govenment of Rcp. of buth Africa v. Gtwtfum,2OOI (1) SA 46 (CC).
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Having set out the parties' submissions let me now revisit the holding of the

Constitutional Court which gave rise to this ground. In striking out the

appellant's Petition, the Constitutional Court observed and held as follows:

gPolitical question dx-trine'holds that certain issues should not fu
deidd by coutts fuause their rcsoIution is committd to another
branch of government and,/or fuause those issues arc not capable, for
one ,e,a&n or another, ofjudicial rcsolution. Its pntpse is to
disthgaish the rcIe of the judiciary ftom those of the lrgislaturc and
the Etruutive, peventhry the former ftem encroachbg on either of the
Iatter. Under this rule, courts may choose to dismiss the cases even if
they have juriiliction over them.

Article II1.The&binet

Article 126 Exercix ofjudicial power

Thes afticles clearlystipulate the differcnt rcIes assignd to each of
the thrw otgans of C,ovetnment by the @nstitution.

Acotditg to Halsbuty's laws of Englandr 4h Ed. Butterworths,
Iondon, 1989, Para 5, the drctrine of sepration of pwerc implies
that;

I. A patticular class of fiuction ought to be confidd only to the
conespnding otgan of Govenment

2. The prwnnel of the thrw otgzns of Government must b distinct.
3. The autonomy of each branch of govenment must be immune

ftom undue encroachment from any of the otherc.'

10

15

20

30

19

The hnstitution has clearlystrcamlinal the rules of each of the
otgans of C,overument. I.e. the l*gislaturc, the fsruative and the
tudiciaryas follot+,s:

Article 79 lbnctions of Parliarnent

25
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It is important at the onset to examine the meaning of the political question

doctrine and whether it is applicable in Uganda. According to Black's Law

f)ictionary, 9'h Edition at page 1277,the political question doctrine is defined

as follows:

KAJudicial principle that a Court should refux b dwide an issue
involuing the exercix of dirctetionaty pwer by the exffutive or
legislative fuanch of government'

A political question, on the other hand is defined, on the same page as

follows:

KA question that Court wiII not consider fuaus it inwlves the
exercise of discrctiona4r pwer by the exuative or legislative brattch
of gouemment-Als btmd as non justiciable qu*tion.D

The origins of the political question doctrine can be traced back to the

Supreme Court of the United States in the case of IMarbury v. IV1adison 5 U.S.

(1 Cr.) 197 (I8OS), where the Court held that the province of the court was

solely to decide on the rights of individuals and not to inquire how the

Executive, or Executive officers perform duties in which they had discretion

and secondly, that questions, which are by their nahrre political, or which

are,by the constitution and laws, submitted to the executive can never be

made in this court.

It has also been observed that while it was neither created by legislation nor is

fi a part of the United States of Anrerica's Constitution, this rule appears to

emanate from the doctrine of Separation of Powers. It has hence been

described as a judicial doctrine created by the Court as part of the broader

concept of justiciability-the issue of whether a matter is appropriate for

court (or judicial?) review. The Political Question doctrine rule is therefore

both interpretive and self-imposed by the courts.

10

15

20

25
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Resolution of Grounds I and 13 of Appeal
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In Coleman v. Miller, 307 U.S. 433,454-455, the United States Supreme

Court further observed that the dominant considerations in determining

whether a question falls within the political question category are the

appropriateness under the system of government of attributing finality to the

action of the political departments and also the lack of satisfactory criteria for

a judicial determination.

Mr. Justice Brennan continued,

gUnless one of there formulations is inexfuicable fiom the care at bar,

therc should be no dismissl for non justiciability on the grcund of a

plitical questionb prcsence. The dx'tuine of which we freat is one of
"plitical questiottsr" not one of "plitical ca&s." Ihe courts canfiot

10

15

20

25

However, even in the Unites States where the political question doctrine is

said to have originated from, the Supreme Court has not always reached

similar outcomes wherever the doctrine is invoked. for example, in Baker v.

C€rr 369 U.S. 186 (1962) Mr. Justice Brennan, who wrote the opinion of the

Court, held as follows:

ghominent on the swface of anyca.x held to involve aplitical
question is found a textually demonsbable constitutional commifrnent

of the issue to a cmrdinate plitical depaftnentl or a lack ofjudicially
diwverable and manageable standafis forrcsoIuing it; or the

impssibility of d@idirrg without an initial plicy determination of a

kind clearly for non judicial dircrction; or the impssibility of a courtb

undefiaking indepndent rcsoIution without etrprcssing lack of the

rcspt due to wrdinate branches of govetnmen$ or an unusual nd
for unquestionfug adherence to a political deision alrcadymadel or
the ptentiality of embarassnent ftom mullifarious pronoun@ments

by uarious depafintents on one question.D

ZL



rcject as 'ho law suit" a funa fide anfroye$y as to whether pme

action denominatd'Wlitical" excecds anstitutional authoity. D

The question that then arises is whether the political question doctrine is

applicable inUganda, and if so, whether it bars the Constitutional Court from

entertaining questions raised in the appellants' Petition.

The Constitution prescribes the jurisdiction of the Constihrtional Court in
Article 137 (I) as follows:

Justice Mulenga,JSC (as he then was) in PauI &magercrc & 2 on u. the

Atbruey C*neral, @nstitutional Appeal No. I of 2OO2, while commenting

about the mandale of the Constitutional Court under Article I 37( 1) observed

as follows:

47he court is thus unrc.wruedly vestd with jwisdiction to determine

any question as to the interyrctation of any prcuision of the

Constitution. With rcgad to intetprctafion of the @nstitution, the

courtb jwidiction is unlimited and unfettued. Ihis is rcibratd in
clause (5), which prouides for rcference of "any question as to the

10

15

20

))

5

ln the Baker Care (supral, the Court rejected the political question argument

and went on to hold that the political question did not bar Courts from

reaching the merits of a challenge brought against Tennessee's system of

apportioning its state legislature. The Court held that although the case was

"political" in the sense that it was about politics, and there were questions

about how Courts might grant relief if Tennessee's apportionment scheme

was declared unconstitutional, the Court saw neither as reasons for

invocation of the political question doctrine.

'Anyquestion as to the interprctation of this @trstitution shall b
determined by the burt of Appeal sifthg as the @rutitutional Court."
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intetpretation of this Constitution", arisitg in any @ings in a

court of law, to the Constitutional butfor deision in arcotdane
with clause (I)".

Under the Constihrtion of Uganda, when a person claims that $anytlting in or
done under the authority of any law'' or any action or inaction on the part of
oany petson or authoriQr'', is inconsistent with or in contravention of the

Constitution, the Constitutional Court is the appropriate court to determine

whether the person's claim has substance or not. Therefore, the

Constitutional Court cannot abdicale this duty by declining to entertain a

Petition filed under Article 137 of the Constitution on grounds that the matter

will be infrir,ging on the discretionary powers of another organ of the State.

kt me now turn to examine the issue whether the political question doctrine

applies to bar the Constitutional Court from looking into the acts and/ or

omissions on the part of those vested with executive powers.

15 Article 1 1 1(2) provides as follows:

10

23

ahe fiinctions of the Cabinet shall fu to determine, fotmulate and
implenent the plicyof thegovernmentand toptform such other
fitnctiots as may be confend by this @nstitution or any othcr law.,

While this Article vests the power to determine, formulate and implement

20 8overnment policies in the Cabinet, Article I ll7(3)(b) of the Constitution

grants any citizen who alleges that any act or omission by any person or

authority is inconsistent with and in contravention of a provision of this

Constitution, may petition the Constitutional Court for a declaration to that

effect and for redress where appropriate. This Article provides in the relevant

2s part as follows:
oA ptwn who alleges that -(a) ...;or

@) afly act or onission by any ptson or authority,
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is inoonsistent with or in conbavention of a prcuision of this
Constitution, maypetition the anstitutional court foraddaration tu
thatetrst and forrdrcss wherc appopriate.'

The ruling of the Constitutional Court on the application of the political

question doctrine acting as abar on the Constihrtional Court to look into the

acts and/ or omissions of the Executive complained of by the Petitioners

cannot be upheld.

As I have abeady discussed above, Article 1 lJ7(3) (b) of the Constitution of

Uganda gives a right to any person who alleges that any act or omission by

any person or authority, is inconsistent with, or in contravention of, any

provision of the Constitution, to access the Constitutional Court directly by

filing a Petition to challenge such acts or omissions. Once this is done, the

Constitutional Court has a duty to entertain it and may, after hearing the

parties, grant the declaration that such an act or omission is inconsistent with

or contravenes the provision(s) in question.

kt me now turn to highlight the constitutional provisions relied on by the

Attorney General in relation to the role of Parliament.

Article 79 of the Constitution of Uganda provides for the functions of

Parliament. Article 90( 1) of the Constitution further provides for Parliament

to "appoint committees necessary for the efficient discharge of its functions."

It should however be noted that although Article 79, among others, vests

Parliament with the power to make laws, this does not mean that these laws

are impervious to scrutiny from court. This is because under Article 137(3)

of the Constitution, the same Constitution also vests any person with power to

challenge the constitutionality of any law that he or she believes contravenes

or is inconsistent with the Constitution. The same Article also vests the

Constitutional Court with power to hear and make determination on Petitions

filed against any Act passed by Parliament under Article 79 which is allegedly

10

15

20

24

25



5

Turning to this appeal, it is important to note that the role of Parliament was

never an issue in this Petition. The petitioners (now appellants) did not allege

that any acts or omissions on the part of Parliament, to prompt the

Constitutional Court to rule on the applicability of the political question

doctrine determine this issue. Rather, the appellants were challenging the

actions and omissions of the executive and its agerrts. Since the issue of the

political question doctrine yis-a-vis functions of Parliament was never raised

by the Petition, it therefore follows that this part of the holding of the

Constitutional Court cannot stand and should be set aside. This is because the

Court ruled on an issue that was neither raised in the Petition nor canvassed

during the parties' respective submissions on the preliminary objection.

Given my finding above, I would, therefore hold that the political question

doctrine has limited application in Llganda's current Constitutional order and

only extends to shield both the Executive arm of Government as well

Parliament from judicial scrutiny where either institution is properly

exercising its mandate, duly vested in it by the Constitution. It goes without

saying that even in these circumstances, factual disputes will always come up

where a private citizen challenges either the Executive or Parliament action

or inaction and the resultant outcome of such actions and inaction in respect

10

15

20

25

25

inconsistent with or in contravention of any provision of the Constitution.

Thus, in my view, Article 79 is not absolute. lt is subject to thc Constitutiorr.

Clearly, the above provisions read together, do not warrant the exclusion of

the Constitutional Court from looking into matters reserved for Parliament on

the basis of the political question doctrine. Therefore, the arguments of the

Attorney General that the Constitutional Court cannot inquire into mafters

reserved for Parliament is not supported by the clear provisions of Article

137 (l) and (3) (a) of the Constitution.
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to either institution's implementation of its respective constitutional mandate

and whether such action or inaction contravenes or is inconsistent with any

provision of the Constitution. It is my considered view that it was for this

very purpose that the Constitutional Court was established and given powers

under Article 137 (l) and (3) to consider these allegations and determine

them one way or another.

lndeed, the Constitutional Court has had no problem in the past in dealing

with such kinds of problems before. For instance in Paul K &tnogercrc &
Anor. u. AG, lconstitutional Petition No, 5 of 1999J , the Constitutional Court

did not have ar,y problem with striking out the Referendum and Other

Provisions Act, 1999 on ground that the Act had been passed by Parliament

without the requisite quorum stipulated in the Constitution.

Recently, in Oloka-Onyango & I othen v. AG, [bnstitutional Petition No. 08

of 2OI4l , the Constitutional Court once again struck out the Anti-

Homosexuality Act 2074 on ground that it was passed by Parliament while it

Iacked the requisite quorum required.

Was the Constitutional Court correct and iustified to strike out the appellants'

10

15

20

25

pqtitioruAthqqt hearins its merits?

In refusing to hear the petition on its merits, the Constitutional Court held as

follows:

'1lhis court, while exrcutirtg its duties, is bund tu follow the

of Constitutional intetprctation laid out in PauI l@watga

& Z otherc Vs A General constifiitional A

NO. I ot 2OO1 (SO. Ihe anstitutional prcuisions must not fu rcad

and ansidetd in iplation but as a whole so as b complement each

other.

26
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It rwuld appar to us that the ptitionerc to this ptition have auailable

rcmdies that they can punue in the law we have pintd out, other

than rcntting to this ptition, which calls upn us to reslve what we

have apptwiatd to be a plitical question.

Accotdittgly, we do not find anycomptentquestions xt out in the

ptition that tquite intetprctation of brutitution by this court. The

acts and omissions amplaind of fall under the dxtine of 'foIitical
questiott'.

Article 2O(2) of the Constitution provides as follows:

Clearly this article does not exclude any institution, be it the Executive or

Parliament from respecting, upholding and promoting the rights and

freedoms enshrined under Chapter 4 of the Constitution. It therefore follows

that where the Court is being called upon to Iook into whether certain laws,

actions or omissions of Parliament are in contravention of Article 2O(2)

and/ or any other provision of the Constitution, it would not be right for the

Court to decline to consider the merits of the allel;ations made in the Petition,

before it would be able to pronounce itself on the allegations made in the

Petition filed under Article 137(3) of the Constitution.

15

20

Ituther, we arc als of the uiew that the ptitionerc who aver that they

arc fuing agrievd by the rcspndent can apply for rdrcss under

Atticle 5O of the Constitution.

" The rights and Moms of the indiuidual and grcup enshrind in this

Chafiershall be rcsptd, upheld and pomotd byall oryans and

agencies of Government and by aII petsons."

10

25

27



In this particular case under consideration, the Constitutional Court was

beingcalled upon to inquire into the alleged acts and omissions of the

Executive with respect to the delivery of maternal health services in the

country and to make declarations if it was satisfied on the evidence before it

that the allegations hadbeen proven. The Constitutional Court was also

requested to give redress if it found it appropriate or to refer the matter to the

High Court to investigate and determine the appropriate redress.

All these matters were properly within the ambit of the powers vested in the

Constitutional Court by Article 137 of the Constitution. Article 137 vests the

Constifutional Court with the power and the responsibility to hear petitions

lodged under it and to consider and determine whether there is any merit in

the alleged yiolations of the Constitution as stated in the petition. In my view,

the jurisdiction vested in the Constitutional Court is not discretional, but

mandatory. Hence, the Constitutional Court cannot abdicate its duty to hear

a Petition prope rly lodged before it on its merits and to make a determination

whether or rlot to Srant the declarations sought, as well as the redress, where

appropriate.

10

15

Secondly, Article I37(3) permits Petitions to be based on allegations that the

acts and omissions are inconsistent with the Constihrtion. Such a Petition can

therefore be prescntcd before the Constitutional Court, and should be

entertained by the Constitutional Court irrespective of whether or not it
would be upheld by the Constitutional Court after headng it on its merits,

provided the Petition discloses a cause of action as was defined by this Court

in kntgovAG(sapa).

2s lurthcrmore, it is my view that the Constitutional Court not only has the

jurisdiction, but also the responsibility to construe such provisions, with a

10
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Therefore, the fear that the Constitutional Court will transgress into areas

reserved to the other arms of government was not warranted. The primary

role of the Constitutional Court is to interpret the Constihrtion, and make

declaration(s) where it finds that certain laws, acts or omissions are either

inconsistent with or in contravention of some provisions of the Constitution.

Inevitably, the Constitutional Court will, in the process of adjudicating these

matters before it, eyaluate both sides of the argument in order to reach a just

decision.

My reasoning is fortified by the opinion of Justice Mulenga,JSC (as he then

was) in Paul &mogercrc & 2 on v. the Atbrney Creneral, Constitational

Appal No. I of 2OOZ where while considering the role of the Constitutional

Court, he held as followsl

Kfuen wherc it is not pssible to hatmonire the pouisiotts brought

beforc it, the court has the rcspnsibility to consfrue them and

prcnoune itulf on thern, alfurt b hold in the end that they arc

inuasistent with each other, Ihtough the execation of that

rcspnsibilily, rather than shunning it, the court is able to gaide the

apprupriate authorities, on the nd, if any, to cause hatmonization

thtough anendnent In my opinion thetefore, the deision that the

@nstitutional @wt has no jurisdiction to @nstue ot intetpet any
ptouision of the Constitution is misanceived and enonaus in law.'

I am further fortified in my reasoning by the following additional

considerations. First, if this Court were to uphold the respondent's

contentions to the effect that the political question in Llganda ousted the

Constitutional Court's jurisdiction to inquire into the acts and omissions that

10

15

29

view to determining whether the acts or omissions complained of are

inconsistent with or contravenes the provision(s) in question.

20

25
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Such a result would also run contrary to the letter and spirit of the

Constitution which recognizes the doctrine of separation of powers of the

three arms of government, while at as the same time building in a system of

checks and balances between the Executive, the kgislature and the Judiciary.

Secondly, going by Black's Law Dictionary definition of a political question as

"a question that Court will not consider because it involves the exercise of

discretionary power by the executive or the legislative branch of
government", it would be very difficult if not impossible for either the

respondent to successfully argue that the questions/matters that were raised

by the appellant's Petition to the Constitutional Court indeed ruised a political

question or several political questions,

It should be recalled that the appellant's Petition alleged, among others,

omission to stock drugs and supplies, neglect of duty by the government's

medical personnel, and inhumane treatment of expectant mothers. The

Petitioners contended that these acts and omissions had resulted in an

unacceplably high maternal mortality rate in the country. Could it be argaed

that it was part of Government policy to achieve the alleged actions and

omissionsl It should be noted that the Attorney General did not plead in

defence of the Executive that the acts that the appellants complained of by its

10

15

20

25
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the appellants had alleged were inconsistent with or in contravention of the

Constitution, all the acts and omission of the Executive will be beyond judicial

scrutiny. The Constitutional Court may end up dealing with only

constitutional violations of private actors. Such a result would run contrary

to the clear language of the Constitution which clearly entrenched provisions

intended to ensure that all the arms of the State and everyone, irrespective of
whether he or she is acting in their official or private capacity, respects and

upholds the Constitution.
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health workers were in furtherance of the Government of lJganda policy of

the delivery of Maternal Health Services in Uganda. Therefore, in as much as

it is an undisputable fact that the constitutional mandate of the Executive

covers the determination, formulation, and implementation of the maternal

health policies in Uganda, there is no way the acts and omissions complained

of by the appellants can be brought under the ambit of the Executive's

mandate, to shield it from judicial inquiry.

The only allegation in the appellants' Petition that could be argued could

possibly come under the political question doctrine was the allegation that

failure to stock the necessary drugs was a result of inadequatebudgetary

allocation to the maternal health sector. But even with such an allegation in

the Petition and even if the Constihrtional Court believed that it may be

raising a political question, I am still of the view that the Constitutional Court

should have heard the parties and made a determination based on the merits

or demerits of the Petitioner's claim and not struck out the Petition summarily

without hearing them.

I therefore find that although the political question doctrine has some limited

application in Uganda, in this particular case, the Constihrtional Court erred

in law when it abdicated its constitutional duty to hear the merits of the

appellants' Petition before reaching the decision whether to allow or dismiss

it on the political question doctrine.

I now wish to address myself to the Constitutional Court's reasoning that the

Petitioners should have gone to the High Court. This, in my view, is a self

defeating argument. If indeed the political question doctrine precluded the

Constitutional Court from questioning government's actions or inaction, how

then could the High Court exercise its powers under Article 50 or Section 33

of the Judicature Act or under the Government Proceedings Act, without

being confronted with the political question issue in a similar manner?

10
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As I have already observed, the jurisdiction of the Constihrtional Court under

Article 137 is not exclusive to just interpretation. (Attomey General v. Dauid

Tinyefuza, (supra).

Other than making a declaration sought under Article 137(3), the Court may

grant an order for redress under Article 137(4), if it considers that there is

need to do so or refer the matter to the High court to investigate and

determine the appropriate redress.

A petitioner cannot therefore be faulted for seeking redress under his or her

Petition filed under Article I 37(3). This is especially so, where the petitioner

has in the petition sought for both a declaration and redress. Seeking redress

does not make a Petition bad in law.

If the Constitutional Court felt that it could not grant any redress, it should

have dealt with the part of the petition seeking a declaration/interpretation

andreferued the matter of redress to the High Court. This is because the

Constitutional Court has a legal and mandatorv duty to adjwdicate on any

matter dealing with the interpretation of the Constitution.

It is not a requirement under the Constitution that in order for a person to

seek redress, the Petitioner must have suffered a personal legal grievance.

The petitioner, in my view, need not show that he or she has experienced or

is experiencing or is under the threat of experiencing harm based on the

challenged law, act or omission. The grievance extends beyond a petitioner

directly aggrieved by any act or omission to petition Court. On the other

hand, seeking redress in the High Court presupposes that the petitioner

suffered a Srievance.

10
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Iwouldthereforefindtlrataltlrouglrthepoliticalquestiondoctrinehas

limited applicatior1 inlJganda,the constitutional court erred in law when it

struck out the appellants, Petition u'ithout hearing it on its merits on grounds

thattheyhadnojurisdictionarrdtlrattlrePetitionraisedpoliticalquestions.I

would therefore allow ground I and 3 of appeal'

Conclusion

In conclusion, I would allow the appeal and make the following Orders:

a) The constitutional court is directed to proceed and hear constitutional

Petition No. 16 of 2071 on its merits'

b) Given that it is not the fault of either party that the appellants' petition

wasnotheardonitsmerits,coupledwiththeneedforthiscountryto

developitsconstitutionaljtrrisprucetrceintheareascoveredbythe

Petitiou,lwouldnotmakeanyorclerastocosts'Eachpartywill

/ll-,
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therefore bear their respective costs.

D ated at r{amPala tni{*..haY ot



THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
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(Coram: Katureebe, CJ, Tumwesigge, Dr. E. Kisaakge , JJSC; Dr.
Odoki, Tsekooko, Okello, & Kihtmba, Ag. JJSC)

CONSTITUTIONAL APPEAL NO. 01 OF 2013

Between

1l CENTRE FOR HEATTH, HUMAIT RTGHTS

& DEVELOPMENT

2l PROF. BErV TWTNOMUGTSHA

3) RHODA KUXIRIZA

4l rNzrKU VALENTE

....,....APPELLANTS

ATTORNEY GENERAL RESPONDENT

r
AND

Appealfromthe nrling of the Constlttttlonal Court (Mpagt-
Bahigelne, DQ,I, Bgamuglsha, Kanruma., Nshlmge & Kasule, 

,

JJA) at Kampala dated. Sth June 2072 tn Constlttttional
Petition No. 76 oJ 2O77 l

JUDGMENT OF G.M. OKILLO. AG. JSC

I have had the benel-rt of reading in draft the judgment of my

learned sister, Justice Dr. E. Kisaa\re, JSC; and I agree with her

that the Constitutional Court should have heard the Petition and



\

The Petition clearly alleges that certain acts and omissions of the

Government and its workers in the health sectors are inconsistent

with or in contravention of some named provisions of the

Constitution. These allegations raise questions of Constitutional

interpretation which fall within the jurisdiction conferred on the

Constitutional Court by Clause I of Article 137 of the Constitution.

See Ismail Serugo Vs KCC & A.G; SCCA NO. 2 of 1998.

decided it on the merit

available.

one way or the other on the evidence

2015.

I also agree with the orders she proposed.

Dated at Kampala thi".J.".1ay of........Q er/rkr...

,/'V,G
I

r----e.$H.2

G.M. OKELLO

AG. WSTICE OF THE SUPREME COURT

/
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Katureebe,CJ., Tumwesigte, & Dr. KisaalqE, JJSC.; Dr. Odoki,
Tselrooko, Okello & Kitumba, Ag. JJSC.].
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Judgment of J.W.N. Tsekooko, Ag.JSC. :-

Pg. I ofZ

THE RFTUBI.IC OF UGAIIDA
IN THE SUPREME OOURT OF I.JGAI\JDA

AT I(ATIPALA

Belween

20

AITORNIY GENERAL

This Constitutional App,eal is against the ruling of the Constitutional Court.

30 The Constitutional Cout upheld an objection by the Attomey General about

the competence of the petition instituted by the present appellants namely

Cenfe for Health, Human Rights and Development, (lr Appellant), Prof.

Ben. Twinomugish4 (ll"d Appellant), Rhoda Kukiriza (3d Appellant) and

Inziku Valente (4s Appellant). The Constitutional Court stuck out the

35 petition essentially because of its views that the issues raised are political

questions. The four Appellants were dissatisfied with the decision and so

they have now appealerl to this Court.
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I have had the benefit of reading in draft the judgment prepared by her

Lordship the Hon. Ladl Justice Dr. E. Kisaakye, JSC. I agree with her

conclusions that the appeal be allowed and that the Constitutional Court

should hear and detemLine the petition. I have also perused the well

reasoned concurring judgment of the leamed Chief Justice. I agree with his

analysis. I agree with bc,th their Lordships that each party should bear ttreir

own costs.

,l\|
JJ @d4

20t5.lo Delivered at Kampala, tnis day of

sekooko,
J

J.W.N.
of the Supn:me Court.

Pg. ? ol2



THE RIIPUBLIC OF UG.trNDA

IN THE SUPREME COURT OT UGANDE

AT I(AMPAI,A

(CORAM: KATUREEBE, C.J.,TUMWESIGYE, KISAAKYE, JJ.SC, ODOKI, TSEKOOKO,

OKELLO, KITUMBA, AG. JJ.SCI

CONSTITLITIONAL APPEAL NO: 02 OF 2OL4

BETWEEN

1. CENTRE FOR HEALTH,

HUMAN RIGHTS AND

DEVELOPMENT (CEHURO)

2. PROF. 8EN TWINOMUGISHA

3. RHODA KUKIRIZA

4. INZIKU VELENTE

ATTORNEY GENERAL RESPONDENT

lAppcal fronr the judgmcnt of the Constitutional Court at Kampala (Mpagi-Bahigeinc, D.C.J,

llyamugisha, Kavuma, Nshiml'e anrl Kasulc, JJCC) dated 05tt June,20l2 ir Constitutional Pelition
No. l6 of 201 I I

IUDGW
I have had the benefit of reading in draft the judgments of Hon. .lustice Dr. Esther Kisaakye
and the Chieflustice, Bart Katureebe, and I agree with them that this matter should go back

to the Constitutional Court for that court to consider the petition on the merits.

I would therefore, allow the appeal.

I agree that each party should bcar its costs in this court and in the court below.

4) iltr
day of k*........r0*Dated at Kampala this

o Ll

IUSTICE OF THE SUPREME C RT

:::::::::::::::::::::::::::::::::::: APPELLANTS

AND
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CORAM:

't't IIt tilit,tJIil-tc otr [J(;nNt)n

IN'I'I IIi SUI'ITI'MI' COUI?I' OI.' UGNNI)A
AT KAMPAIA

RAT'IRL'ERIJ A, TUMWESIGYE, KISAAKYE, JJ.S,C, ODOKI, TSDXOOKO,
OKELLO, AND KITLIMBA, AG. JJ.S.C.

CONSIII'UTIONAL APPEAL NO.OI OII 2OI3

i]L-TWEEN

. CENTRE FOR HEAIJII, IIUMAN RIGIITS & DEVEI.OI'MIiN'I'
PROF BEN TWINOMUGISI'IA
I*IODA KUKIRIZA
INZKU VALENTE

AI'I'I.]LI-A,NTS

AND

A'ITORNEY GENERAL RDSPONDENT

fAppeal from the ruling of the Constitutional Court (Mpa*i Bahiseine, DCJ, Byamu*isha,
Kavuma, Nshimye and Rasule JJ.A) at Kampata dated * June 2012 in Constitutional
Appeal. No.16 of 2011 J

JUDGMENT OF'KITUMBA, AG. JSC

I have had the benelit of reading in draft the Iead judgment preparecl by rn5,

learned sister Kisaakye JSC.

I agree with her reasoning and conclusion. The petition should be returnccl
to the Constitutional Court for hearing and determination on merit and eacl-r
party should bear its own crtsts.

I would, however, like to add for emphasis that the supremacy of the
constitution is clearly provided for in Article 2 of the Constitution and that
it has binding force on all authorities and persons throughout Uganda.

I

I
2

3
A

i

t
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(3) A person wlto allcgas lhal-

(a) an Act o[ Parliamettt or any othcr law or anything in or donc under
the authority ol any lawi or

(D any act or omission by any pcrson or aulhority, is inconsistent wilh
or in conlravcntion of a provision of this Constitution may petition
the constitutional court for a dcclaration to that effect, and for
redress where appropriate.

'l'his article has l>c'cn irrtcrpr<:tcrl to r,'l()an that whcn thc petitiorrcr irllr.gt's
alylhing donc by artybocly or authority or any onrission to bc inconsislcnt
with or in contravcntion of the Jlrovisions of thc Constitrrti<ln, tltt'
Constitutional Corrrt lras th,: jurisdictiun to hcar ancl clctcrminc thc lrctitiorr.
Sce Ismail Serugo versus Kampala City Council & Attorney General
(Supreme Cowt Constitutional Appeal No 2 of 1998).

In the instant appcal thc peLitioners allcgccl ccrtain acts and omission oI tlrc
government rcgarding the provision of ruatcrnal health serviccs to lte
inconsistent with and in contravention of thc constitution and quotcd the
allegedly contravened articles of thc constitution. The petition which
contained such plcadings was clearly within the jurisdiction of tlic
Constitutional Court. The court had to hcar and determine the pctition
depending on the evidence provided.

The Constitutional Court declined to hear the petition because of thc
political question doctrine.

I arn of the considered view that whatever is done in Uganda by anybody or
authority if it does not conform to the provisions of the constitution it can
be challenged in the Constitutional Court. Hence the Constitutional Court
has rightly iool<ed into the proceedings of Parliament and declared as null
and void Acts of Parliament which were passed without the requireci

2

rr,'

.. ,'it tir'!t, Illr'ol lltr,('otrr,IiIttIi,rtt llivr,:; l l t r ' ( ' r r t r ' ; I i I t t I i r r t t ; r I ('rrttt l lltl ttt;rttrl;rlr'
' lo rlr'rrl w'itlr :rll r1ttr':;Iiott:; ol t ottrIIiIttIiott;rI ittlrt Irt cI;tIirrtt.

ljrrlr ;rtlir'll li tltt'tr' 1rt ot,irIr':;i
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,ll,.i,i,r,',,,,, ;r:-l rt,.rlrrirr',rl lrv l;'rw. !\t'r' l)tttl Sattwr4lt:rt:tl: ;ttrl Atrtlltt:t' Vs

' 'Atlontay Glvrcral Const l\:lilion No.5 of l!)99.

'l'h(r sirnr(' is lrplllic:rlrlt' to lrolit'y rk,t'i:;iorts tttirrlt. lry llrr, t';rllittr,l. ltr r'rr:ic
sut'h <lt't'il;iorli irr.r. int'onsi:;lt'rrl wilh or irr t'urrtrirvr,rrtiorr of lhr, C)orrsl!ltrtiorr
[!rc5, c',,', bt. clrirllctrgccl irt thc Crlrrslittrtiorrirl Cout't.

l)artcd at I(urtrparla, this
ra
-lo Oc+ '201lt.rlay of

1V

C.r.-L/..,, CJtu*\-.
C.N.B. KITUMBA

AG. JUST]CB OF THE SUPREME COUR'I'

T
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Paul Semwogerere and Another VsJl!r
A\

orum as
torney General Co

reqgirecl by'
nst Petition No.5 of 1999.

law.

The same is applicable to policy decisions made by the cabinet. In case
such decisions are inconsistent with or in contravention of the Constitution
they can be challenged in the Constitutional Court.

Dated at Kampala, this .....2,Y.. day of o4
2015.

C-^{X. f-:[l,-u-.
C.N.B. KITUMBA

AG. JUSTICE OF THE SI.]PREME COURT
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