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This is an appeal against fthe acquittal of the respondent, who was found

with no case to answer ]by the trial magistrate. The respondent was

charged with the oﬁ‘enc?c of idle and disrbfderly conduct contrary to

section 178(g) of the Penéll Code.
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The particulars of the dﬁence were that th

the respondent on 7™ {April

2013, being in a publicgp_lace namely Mtlw Television Studios,|on a

programme called “The Assignment” did

for homosexual rights to ’Pe respected in Zay

| |
|
The prosecution led ev1(!ence from six vn"_esses The. tnal magls trate .

analysed the evidence ! and he found

:
%

solicit for immoral purposes

ingredients.  Firstly sollcltmg and se | definiti l_i,'ii' Were |

The learned trial maglstrate also cited forei fi
Cen Zhi Cheng ). He observed that ha watche ;

in question and con81der1ng the ev1dence

respondent was an 1nv1ted guest on the pr_'_: gramme: an ; ; € \Wen!

programme to give his views. Accordmg' { ] it'was imperative that

for the court to feel safe to convict, it must

whilst on the programme was enticing or f’_: ¢ ;"“f’f’.f'f paople

trial magistrate then rea§oned that “if it
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i true thai tke aceused was
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invited to give his views through the programme then he was éxérgising

] br under Article 2] a{ the

his freedom of expression as provided
Constitution...”

i

In addition that from the evidence, there was no element of persistent
4t. And that the fact tlilat he
was speaking on a topic that was repulsive tg-many that in itself do%s not
" mean that he was solicitig, under the ambi '

ki
i

importunation on the pant of the responde;
of the section in questi*m.

The second ingredient di‘ the offence acédrding to the trial magistrate
was ‘public place’. Citing section 4 of the Criminal Procedure |Code
(CPC) and the case of Sara Longwe v. Inte { -
magistrate found that the%appearani:e on Mijvi
engaged the public and \;vould qualify for f
the Penal Code. e l

The third and final ingredient was “immdi:’é"] purposes,” citing the case of
HKSAR v. Cen Zhi Cheng, he found that "1mmoral purpose musf refer
to some kind of sexual act1v1ty” And that the topic the respondent was

discussing was unmoral to the extent that e

sl itercouise With the
same sex is prohibited. | In addition that homosexuality ‘was frawiied

upon by most people in Zambla. Howev’j’}_i;: that feoin the evidende, thie
respondent was not enéaging anyone to|practice homosexuality but
| |
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advocating for the rights% of those -already- practicing it to be protected.

Accordingly, -that, the pl?osecution_ failed @ prove the first and
ingredients of the offenceg, the respondent v racquitted.
The appellant raised twoi grounds of appe‘v.
the learned trial magisfirate erred in law
definition of the word ‘sg)liciting’ to a conduct that is persistence
In ground two it is conténded that the learned trial magistrate er
law by acquitting the acci.lsed at defence :stage when there was suff
evidence to put him on (ilefence, in accordaiice with section 206 ¢
Criminal Procedure Cod,qi. 9

| t -
In its appellant’s heads (bf arguments the 1,  ned senior state advi
argued that freedoms of ;éxpression under Atticle 20 of the Constit]
are not completely harmiess. She cited suﬁ, Article 3 of Article 2
argued further that seeking and imparting | information that is im
cannot be tolerated in our society as it confi:favened section 178(g)
Penal Code. The appé;llant further cont-;fsndéd that the learned

magistrate erred in law when he limited the meaning of ithe

third

According to ground. one

¥ and fact by limiting the

only.
ed in
icient

vf the

DCate,
ution,
0 and
moral
of the
| trial

word

“soliciting” to a condudt that is persistefice only. According fo the

) " A
appellant the respondent was not merely ;discussing homos_exualllty as

found by the trial courté but was act_ually‘.;zadvoc__s:ating for the rights of

{
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people practicing homosexuality to be £
practice homosexuality.

Tt was further submitted V"'that in light of thé 2 uider which the

is not actual but potentlal harm to p_ubhc_i morality, Thug any atteipt 1
i
promote or funding or sponsoring in any

H

practices is an offence. |
The respondent counsel éled the heads of arguimeti on 12 th Ma; .V! 815,
Mr. Nkonde, SC, argued‘that any mterp}i’jj:_,;-‘_”_"'-1':"”"""’ 7%
Penal Code must ensure ﬁ:at it complies with,
Constitution. In addition that the sppellait’

the test for a justifiable limitation of the right to freedom of
!

evidence on all the elements of the offence of solminng er mmoml

$s

purposes as found by the trial magistrate. | A€ot :ly", the respondent

with section 206 of the

It is counsel’s submlssmn that the state did not pregent

was entitled to an acqumal in accordanfe
Criminal Procedure Codé, The case of M

(4) was relied on that “A'qubmzsszon that tHere is no gdse to.ansy

properly be made and u}:held; (a) when the

)
(
1
i J5
}

fected. And it is illegal to

yewa Marono v. The Beople
ver may
e, has bean ny evidence to

%] B



prove an essential elemerjzt in the alleged o-', fences (b) when the evi

adduced by the prosecutipn has been so di

examination or is so ma{ufestly unrelzablq
could safely convict on itg”
That the state, in its hea’!ids of arguments €

credited as a result of

that no reasonable tri

liscarded the evidence

idence
Cross

hbunal

of its

own witnesses, an mdlcatlon that it was discredited and thqlt no

reasonable court could safe_ly convict on it.

prove its case by quotiﬁig statements mad_e by the accused during

television programme. Tﬁle state did not pi
they felt that the accused was persuading 1

acts dunng the telev1s1on programme

nduce witnesses to attes

hem to engage in proh

ng that “homosexual

immoral in Zambia, but t:o discuss it is sofii

does not prohibit discussion of decrimirgl

conduct.

Mr. Nkonde, SC, also su%mitted that the tri}
term ‘soliciting’ as he looked at a range of

of soliciting, which vwere in line w1th;
i

interpretation,

i
* I

athing else” struck the ¢
balance because whilst ﬂhe Penal Code pip

hibits same sex condi

§

isation of same sex

conduct within the defi
the general principl

That the state now se?ks to

g the
it that
ibited

ity is
orrect
het, it

exual

al magistrate did not limit the

hition

es of




Another v, Enerst Saknla and Othe"
Supreme Court held tth “The provisions :

f’ eedoms should not narriowly be construed but stvetchiod in favour &

region have looked to in mtemmMg the

5
¥

Sovenaat on Civil
nbia an;l thig
ttofreed@m Qt‘ expressio.

He acknowledged that Artlcle 20 (3) of the ‘Corigtitution. limits the
freedom of expression B)ut that it requires the -Gourt to. embiark on a

limitations analysis which involved three

limited by law of general. application?” A
be answered in the affirmative for a i

justifiably limit the right to freedom of expt

7

:f:.taﬁen 1 reasonabt;;

ression.

iquestions like “Is the| right




Regarding the state’s sdbmission that frep

protected when “gzonductgis completely ha

soliciting for immoral purpose can be used

actual but potential harm to the public”, it Wasarguedthat it app

state seeks to redress the jgap in its own evi

the accused’s expression of his opinions.
|
I

Citing the case of Chimakure v. Attorney General of Zii

om of expression. is only
jless” and that the offence of
“not
sars the

fence:on the harm caus od by

i cases where.there is|

babwe (6),

the learned state counsel :}submits that thére
the free expression of ideas may cause hari

can lead to a limitation. o}f the right. Furth’.

is an acknowledgement. that

n but that only Serious harin

ar, that the Supteme Conit of

Canada in Jean Paul Lgbaye v. The nggn ( Wwhich déalt with; the

offence of criminal mde&ency held that “i

the crown must prove beyond .rea.s.ongble vibt thiit 1}

causes harm or significant risk of harm t¢ ind wals or soctety i

manner that undermines“or threatens to vndermine the

that harm or. risk of ,h_ar.z,n; is a _degre_e thqj
Sfunctioning of society.. A

‘mcompahble wzth roper

It was contended that in casu, the proseeption did not show that any

harm resulted from the iaccused’s statements. In.‘conclusion, counsel

J8




submitted that this case 1s about freedom of|expression. The 5 ;state, using
section 178(g) seeks to pumsh the respandept for expressing | i'us oplinion
about the human rights of homosexual mj
mapproprlate as it seeks to apply an offeficg
does not fall foul of any éipﬁ'ence in the Pe
the target of section 17-8(#).

ority groups. That this is
to conduct which curfently

dl Code and which was never

1
i

It was submitted the apfjjellant’s arguments have no merit and that the
grounds of appeal ought to be dismissed.

I carefully analysed theﬁuling of the coli
record of appeal and the jarguments by both -¢otin

- below. I also perused the
sel, s clear dhat the
respondent was chargedE for soliciting in |a public place for immoral
purposes under section 1?“78(g) of the Penal Code when he appear;d on

Muvi Television on the Asmgnment Progrdtame where he discussed gay

rights in Zambia. The trial magistrate fotiid that the prosecuuo‘ had

failed to prove two mgredlents of the offénce uiider section 178 g) tha
e found that the responden

was merely exercising hlS freedom of expiession when he appeared on

is soliciting and for mmOral purposes.
Muvi Television to discugs gay rights.

The appellant submittegi that the magistrate erred in limiting the
definition of the word scﬂliciting to a condijct that is persistence only. I

|
; -1
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note that though the appellant has quoted the Amenea]

Dictionary for the deﬁmtlon of soliciting, (it ‘was Hot. proved .or shown

that the respondent’s achn of advocating \for ot dlscussmg: gay V;'ghts

amounted to soliciting fof immoral purposes.

required of the prosecutﬁm is to adduce .

particulars of the offence charged beyond j

It 1s trite law: ‘hat
idénce to prove: all mate
?easenable d@ubt‘ The

magistrate cited the case Pf Hutt v. The Q',j.': én (3), where the Supreme
Court of Canada found ﬂ%a.t the word solicit|¢arfied with it an|element of

persistence and pressurel He then found that from the: evidehce .on
§ |

record there was no evidénce of persistence, impottusiation i1 theé i

the :accused. And that there was no evu:lence that the - cused was

[

enticing or persuading anyong to engage in, 1‘i ninoral condtict.

%

I ﬁnd that the trial maglstrate was on firm ground in his ﬁn‘iiings.

onus is always on the prosecutlon to prove its.case by adducing evi

in a fair thanner, which they failed to do. j[Fhe respondent’s

participating in a debate advocating for ; gry rights. did. riot)

soliciting for immoral purposes. As argud
Nkonde, the trial magistrate looked at a

definition of soliciting as the record shovg-f  at pages RS :and R6

ruling. T am thus not pelisuaded by the app

one, which is agcordipgl)i dismissed.
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Regarding ground two, as aforementioned

respondent was charge‘i with, that is ‘§olciting” and

it wag for the appellant to

purposes ) He reasoned {}lat 1 ! Horal p . 4‘“\ A AL R PR ) PEIY A SN ‘ g2 o

of sexual activity. And that the ‘topic the aeused (respondent) was

same sex is prohibited..’ However, that t¢ diScus§ homogexuality is

| {, 3 ke
some‘thing else. In addition that the accusdd was niot engagin

proved. He found the respondent with no v;_f ise to ahgwer and f'_f';f"'_'.f" f itted
him. The appellant have contended that it 4an b discersed from'sdction
178(g) that the test for the offence of solicititig. for iminotal purposes, in

relation to homosexuality is not actual but|petential hatm tg the public

morality therefore, any attempt to promotg ot furiding oi

any way homosexuality and related p‘};;"“;..;T':':‘i-:.".f .‘i. . an
respondent’s counsel COnitends that the progecutis

harm resulted from the aécused’s statemen_?“_jé;,.
; .
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I must state that I am

magistrate. My understat

public place and solicit i.

%
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inclined to accept: the reasoning by the trial
nding of 178(g) is that the accused taust be ifi a

. proposition, ask/ entreat or entice Koieons to

commit an immoral act or engage in imimoral conduct. ‘As reasone

the trial magistrate the 1

commit or engagein immjoral conduct. To fh

was a fact there were

needed to be protec,,ted.:'

freedom of expressiori as fo’und by the m ;ﬁ; istrate and canvxf ssed b

ﬁ‘eedom can be ll,mlted.,,

ground when he found

lots of homosexiisils in.

reasonable doubt and pi

answer.

I therefore; find no meﬁt in this appeal ignd I accordingljt dismi

Informed of the right to appeal.

Delivered ing

jOpen Court this 15"

HIGH COURT

112

I find 1_:_l1at the
that the offence h
roperly found the:

The respondent| was exercising i right

day of May 2015.

ad nqt been prov@ﬁl b

espondent did nof entice or entreat ‘diyare 1o

respondent ‘with,no case: to

iss it.




